





Vou. 54 


CENTRAL LAW JOURNAL. 141 








Central Law Journal. 


ST. LOUIS, MO., FEBRUARY 21, 1902 

















The Topeka Mail and Breeze has just is- 
sued a special edition chronicling in most 
glorious colors the glories of the state of 
Kansas. A casual perusal of this edition 
would lead the unsophisticated to believe 
that he had stumbled upon a Klondike or a 
modern Utopia. One very interesting feat- 
ure, however, is the seven column page de- 
voted to a pictorial and biographical intro- 
duction to the leading members of the 
Topeka bar. Among these, we are gratified 
to observe that three of our honored sub- 
scribers stand well in the lead,—Edwin A. 
Austin, L. A. Stebbins and Clinton J. Evans. 
Judge A. L. Reddin, A. F. Williams, 
Thomas H. Bain and R. B. Welch are also 
prominent members of the bar of that city 
who seem to be lacking in only one particu- 
lar,—Tue Centrat Law Journat. We are 
reminded in this connection of the recent 
request of a lawyer, residing not many 
miles away, not to send the CrnrTRAL 
Law JournaL to a certain lawyer in 
his town or to induce him to become a 
subscriber until after a certain case had 
been heard on appeal. The case involved a 
very difficult question of law which had been 
recently annotated by the JournaL, and a 
position taken directly contrary to that of 
our correspondent, based on two very 
recent decisions, of which neither of them 
had any knowledge. In fairness to our cor- 
respondent we have not gone out of our way 
to interfere with the success of the litigation 
in which heis interested. Buta word to the 
wise is suflicient. 


The last of the Insular Tariff cases has 
been decided. In the recent case of Dooley 
v. United States, 22 Sup. Ct. Rep. 62, the 
Foraker Act, imposing a duty of 15 per 
cent. of theordinary tariff rates on all goods 
imported into Porto Rico from the United 
States was held constitutional. The validity 
of this requirement was attacked upon the 
ground of its violation of Art. 1, § 9, of the 
constitution declaring that ‘tno tax or duty 
shall be laid on articles exported from any 


‘gal There was the same division of 





opinion as iu the other cases on this trouble- . 
some political as well as constitutional ques- 
tion. Justice Brown, who delivered the 
opinion of the court, presents a very in- 
genious argument, which, while apparently 
sound and logical, leads to conclusions 
which very many of our wisest counselors 
believe to be dangerous, and as striking at 
the intent, if not at the letter, of the consti- 
tution. While our sympathies are strongly 
inclined to this latter view of the question, 
we are at the same time not unmindful of its 
political character, and believe its proper 
settlement is with the people at the polls, 
and not with the supreme court. The latter 
are called upon only tosay whether proposed 
legislation of the character here presented, 
violates the plain wording of the constitution. 

Although other points are made in the 
argument, the main controversy centers 
around the meaning of the word ‘‘export.’’ 
The majority of the court, in an opinion 
written by Justice Brown, relying upon a 
plausible inference from the argument of 
Justice Miller, in the case of Woodruff v. 
Parham, 8 Wall. (U. 8S.) 123, held that the 
word ‘‘exported’’ in sec. 9, art. 1, extended 
only to the carrying out of goods from the 
United States to a foreign country. The 
case of Woodruff v. Parham, supra, which 
seems to be the only legitimate authority for 
the court’s position on this question had 
under consideration, clause 2 of section 10: 
‘“No state shall, without the consent of 
congress, lay any imposts or duties on im- 
ports or exports, except what may be abso- 
lutely neeessary for executing its inspection 
laws.’’ It was held that this referred to for- 
eign commerce only, and ‘‘that no intention 
existed to prohibit, by this clause, the right 
of one state to tax articles brought into it 
from another.’’ In this case Justice Miller 
said: ‘‘Itis not too much to say that, so 
far as our research has extended, neither the 
word ‘export,’ ‘import’ or ‘impost’ is to be 
found in the discussion on this subject, as 
they have come down to us from that time, 
in reference to any other than foreign com- 
merce, without some special form of words 
to show that foreign commerce is not meant. 
Whether we look, then, to the terms of the 
clause of the constitution in question, or to 
its relation to other parts of that instrument, 
or to the history of its formation and adop- 
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tion, or to the comments of the eminent men 
who took part in those transactions, we are 
forced to the conclusion that no intention 
existed to prohibit, by this clause’’ (that no 
state shall, without the consent of congress, 
levy any impost or duty upon any export or 
import), ‘‘the right of one state to tax arti- 
cles brought into it from another.’’ 

Justice Brown reasons from this language 
as follows: ‘‘It follows, and is the logical 
sequence of the case of Woodruff v. Par- 
ham, that the word ‘export’ should be given 
a correlative meaning, and applied only to 
goods exported to aforeign country. (Muller 
v. Baldwin, L. R. 9 Q. B. 457.) ‘If, then, 
Porto Rico be no longer a foreign country 
under the Dingley act, as was held by a ma- 
jority of this court in De Lima v. Bidwell, 
182 U.S. 1, and Dooley v. United States, 
182 U. S. 222, we find it impossible to say 
that goods carried from New York to Porto 
Rico can be considered as ‘exported’ from 
New York within the meaning of that clause 
of the constitution.’’ 

Chief Justice Fuller in voicing the opinion 
of the minority, admits that the limitation 
on the power of the states to lay imposts 
has been properly restricted to foreign com- 
merce, but contends this is no justification 
for extending this construction to the clause 
prohibiting congress to ‘‘lay any tax on 
articles exported from any state.’’ He 
offers the following argument: ‘‘The power 
to lay duties in regulation of commerce with 
foreign nations is relied onas the source of 
power to pass laws for the protection and 
encouragement of domestic industries, and 
except for this clause the same effect would 
be attributed to the power to regulate com- 
merce among the states. This, however, the 
clause, literally read, prevents, and to limit 
its application to foreign commerce, as the 
power to lay customs duties under the first 
clause of section 8 has been limited, would 
defeat the manifest purpose of the constitu- 
tion by enabling discriminating taxes and 
duties to be laid against one section of the 
country as distinguished from another. The 
prohibition on congress is explicit, and 
noticeably different from the prohibition on 
the states. The state is forbidden to lay 
‘any imposts or duties ;’ congress is forbid- 
den to lay ‘any tax or duty.’ The state is 
forbidden from laying imposts or duties ‘on 


from any state.’ 





imports or exports,’ that is, articles coming 
into or going out of the United States. Con- 
gress is forbidden to tax ‘articles exported 
The plain language of the 
constitution should not be made ‘blank paper 
by construction,’ and its specific mandate 
ought to be obeyed.”’ 








NOTES OF IMPORTANT DECISIONS. 





CONSTITUTIONAL LAW—COMPULSORY EpuCa- 
TION AS AN UNAUTHORIZED INVASION OF RIGHTS 
OF PARENT.—It is quite a reassuring sign of a 
healthy progress when a state assumes its pre- 
rogative to demand the education of the children 
who are growing up in its midst and who will in 
the future control its destinies. The rightof the 
parent to its child is not superior to the right of 
the state. The right of the state is as far superior 
to that of the parent as the existence of the for- 
mer transcends that of the individual. An illit- 
erate population strikes at the existence of gov- 
ernment. ‘lo enforce the education of the child, 
therefore, would seem to be the most justifiable 
exercise of the police power of the state. To 
this effect was the decision in the recent case of 
State v. Bailey, 61 N. E. Rep. 730, in which the 
Supreme Court of Indiana upheld the validity of 
arecent act of that state providing for the com- 
pulsory education of children. ‘The court, in 
support of its decision, offers the following strong 
argument: 

The next question presented is whether the 
statute is an unauthorized invasion of the natural 
rights of the appellee as a parent. ‘The natural 
rights of a parent to the custody and control of 
his infant child are subordinate to the power of 
the state, and may be restricted and regulated by 
municipal laws. One of the most important 
natural duties of the parent is his obligation to 
educate his child, and this duty he owes, not to 
the child only, but to the commonwealth. If he 
neglects to perform it or willfully refuses to do 
so, he may be coerced. by law to execute such 
civil obligation. The welfare of the child and 
the best interests of society require that the state 
shall exert its sovereign authority to secure to 
the child the opportunity to acquire an educa- 
tion. Statutes making it compulsory upon the 
parent, guardian, or other person having the 
custody and control of children to send them to 
public or private schoels for longer or shorter 
periods during certain years of the life of such 
children have not only been upheld as strictly 
within the constitutional power of the legislature, 
but have generally been regarded as necessary to 
carry out the express purposes of the constitution 
itself. Sections 1-8, art. 8, Const. Ind.; Hoch. 
Inf. § 79; Fras. Parent & Child, 77; Bennett v. 
Bennett, 13 N. J. Eq. 114; English v. English, 32 
N. J. Eq. 7388; In re Bort, 25 Kan. 308, 37 Am. 
Rep. 255; People v. Ewer, 141 N. Y. 129, 36 N. 
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E. Rep. 4, 25 L. R. A. 794, 38 Am. St. Rep. 788; 
Sheers v. Stein, 75 Wis. 44,43 N. W. Rep. 728, 5 
L. R. A. 781; Lally v. Fitz Henry, 85 Iowa, 49, 51 
N. W. Rep. 1155, 16 L. R. A.681. “The matter 
of education is deemed a legitimate function of 
the state, and, with us, is imposed upon the leg- 
islature asa duty by imperative provisions of the 
constitution. * * * The subject has always 
been regarded as within the purview of legisla- 
tive authority. How far this inference should 
extend is a question, not of constitutional power 
for the courts, but of expediency and propriety. 
which it is the sole province of the legislature to 
determine. The judiciary has no authority to 
interfere with this exercise of legislative judg- 
ment, and to do so would be to invade the prov- 
ince which by the constitution is assigned ex- 
clusively to the law-making power.” State v. 
Clottu, 33 Ind. 409, 411. To carry out the en- 
lightened and comprehensive system of educa- 
tion enjoined by the constitution of this state, a 
vast fund, dedicated exclusively to this purpose, 
has been setapart. Revenues to the amount of 
more than $2,000,000 annually are distributed 
among the school corporations of the state. No 
parent can be said to have the right to deprive 
his child of the advantages so provided, and to 
defeat the purposes of such munificent appro- 
priations. 








FORECLOSURE FOR NON-PAYMENT 
OF INTEREST. 


The Right in General.—The older mort- 
gages contained no clause empowering the 
mortgagee to declare the whole debt due 
upon the non-paymentof interest. And while 
there is some early authority to the effect 
that foreclosure should be postponed until 
maturity of the principal, though the interest 
might be far in arrears,’ it soon became ap- 


1 Burrowes v. Malloy, 2 Jones & La Touche, 521. 
‘‘Now, the declared purpose ofthe mortgage is the 
securing the payment of the interest, as well as the 
principal of the bonds, and both interest and princi- 
palare equally within the positive terms of the con- 
dition of the mortgage. Wpon sound reason, then, a 
default in the payment ofa half year’s interest on 
the appointed day is as much a breach of the condi- 
tion of the mortgage as would be a like default in the 
payment ofthe principal of the bonds. In support 
of this view, and of its sequence,—that upon such 
a failure to pay interest the mortgagee has a right to 
bring a bill for a foreclosure,—we have decisions of 
great weight. Gladwyn v. Hitchman, 2 Vern. 135; 
Burrowes y. Molloy,2 Jones & La Touche, 521, 526; 
Edwards v. Martin, 25 Law J. Ch. 284. Todeny toa 
Philadelphia and Reading general mortgage bond- 
holder, the right to proceed by bi!l to enforce his 
mortgage security upon defaultin the payment of 
the semi-annual interest, might work the greatest in- 
justice; for, by the provisions of the mortgage, a 
bondholder is precluded from levying upon, taking 
an execution or selling, under an ordinary judgment 





parent that this rule would cause great hard- 
ship, especially in the case of long time 
loans.2 In actions at law, the holder of a 
note bearing periodical interest was entitled 
to sue separately for each installment of in- 
terest, and such an action would not operate 
as a bar to subsequent suits for interest or 
after-maturing principal, and there was no 
reason why the same course could not be 
permitted in foreclosure proceedings. The 
rule came to be adopted, therefore, that 
while the mortgagee would not be required 
to wait until the whole debt matured before 
commencing suit, yet if the interest alone 
was in default, the decree would be limited 
to it and the sale confined to so much of the 
property as would discharge the delinquent 
interest. An exception was made _ in 
the case of mortgages on_ railways,‘ 


at law for interest, any part of the mortgaged prem- 
ises. Now, the bonds run until the year 1958. There- 
fore, if a bondholder cannot resort to a bill for fore- 
closure upon the non payment of interest, he might 
be, and, unless he could procure the co-operation of 
the bondholders, representing the requisite amount, 
surely would be left practically remediless. A con- 
struction of the mortgage involving consequences so 
unreasonable is not to be accepted.” Pennsylvania 
Co. v. Philadelphia, etc. R. Co., 69 Fed. Rep. 482. 

2Illinois: Wehrly v. Mo;?toot, 103 Ill. 188, 186. 
Massachusetts: Andover Sav. Bank v. Adams, 1 Allen 
(Mass.), 28; Sparhawk v. Wills, 6 Gray (Mass.), 163; 
Cooley v. Rose, 38 Mass. 221; Greenleaf v. Kellogg, 2 
Mass. 5668. Pennsylvania: Montgomery County Agri- 
cultural Society v. Francis, 103 Pa. St. 378, holding 
also that such an action by a bondholder was not ex- 
cluded by a clause in the mortgage authorizing the 
trustee upon default of interest to foreclose both 
principal and interest. 

3 England: Gladwyn vy. Hitchman, 2 Vern. 135; Ed- 
wards v. Martin, 25 Law J. (N. S.) Ch. 284; Seaton vy. 
Twyford, L. R.11 Eq. 591. Federal Cases: Howell 
v. Western R. Co., 94 U.S. 463; Penn. R. R. Co. v. 
Allegheny Val. R. Co., 48 Fed. Rep. 139; Grape Creek 
Coal Co. v. Farmers’ L. & T. Co., 68 Fed. Rep. 891; 
New York Security & Trust Co. v. Lincoln St. Ry. 
Co., 74 Fed. Rep. 67; American Loan & Trust Co. v. 
Union Depot Co., 80 Fed. Rep. 36; Pennsylvania Co. 
v. Philadelphia, etc. R. Co., 69 Fed. Rep. 482; Beek- 
man v. Hudson R. W., etc. R. Co., 35 Fed. Rep. 3. 
Michigan: Dederick v. Barber, 44 Mich. 19. New Jer- 
sey: Van Doren v. Dickerson, 383 N. J. Eq. 3888; 
Ackerson vy. Lodi Branch R. Co., 31 N. J. Eq. 42; Pro- 
basco v. Van Epps (N. J. Hq.), 13 Atl. Rep. 598. New 
York: Brunckerhoff vy. Thallhimer, 2 Johns. Ch. (N. 
Y.) 486; Campbell v. Macomb, 4 Johns. Ch. (N. Y.) 
534. Wisconsin: Seheibe v. Kennedy, 64 Wis. 564. 
Fennsylvania: West Branch Bank v. Chester, 11 Pa. 
St. 282. 

4“The mortgaged property being from its very 
character such that a separation of it into its original 
parts, in order to raise an amount sufficient to pay 
the interest due, must naturally jeopardize the se- 
curity for the yrincipal and accruing interest, and 
thus coming within the contemplation of the statute 








144 


CENTRAL LAW JOURNAL. 





No. 8 





ca 





bridges,° or other property which could not 
be divided and sold without serious injury 
to the corpus,® anda sale of the entire prem- 
ises ordered. In such a case, moreover, 
the courts hould find the amount of principal 
unpaid, and decree its payment from the 
proceeds of the sale.’ The right of a single 
bondholder to begin foreclosure for non- 
payment of interest, is not curtailed by a 
provision authorizing the trustee to declare 
the whole debt due, and to foreclose,® nor 
does a provision that the mortgagor shall re. 
main in possession and control of the prop- 
erty for six months after written demand of 
payment by the trustee limit the latter’s 
right to foreclosure for non-payment of in- 
terest.” 

Option of Foreclosure in Full Conferred— 
Validity and Form.—The earlier instruments 
of security being thus defective, in not per- 
mitting foreclosure for the entire debt, the 
later mortgages, particularly those on rail- 
way property,’ generally confer this option 
in express terms, and this provision is en- 
forced by the courts." But where a railway 


referred tothe section becomes arule of procedure 
authorizing a sale of the whole ofthe mortgaged 
premises, although the principal is not due by the 
terms of the mortgage.’? McFadden v. Mays Land- 
ing & E. H. R. Co., 49 N. J. Eq. 176, citing Simmons 
v. Taylor, 38 Fed. Rep. 682; Wilmer v. Atlantic, etc. 
R. Co..2 Wood (U.S.), 409; Hammock vy. Loan & 
Trust Co., 105 U. S. 77. 

5 Muller v. Dows, 94 U. S. 444. 

6 Campbell v. Macomb, 4 Johns. Ch. 534; Yoakum 
vy. White, 97 Cal. 286. 

7 Grape Creek Coal Co. v. Farmers’ Loan & Trust 
Co., 63 Fed. Rep. 891. 

8 Farmers’ Loan & Trust Co. v. Chicago, etc. R. 
Co., 27 Fed. Rep. 146, 152; Beekman v. Hudson R., 
etc. R. Co., 35 Fed. Rep. 310. Cf. Alexander v. Cen- 
tral R. Co., 3 Dill. (U. S.) 487. 

9 Farmers’ Loan & Trust Co. v. Winona, etc. R. Co., 
59 Fed. Rep. 957. California: Yoakum v. White, 97 
Cal. 286, overruling Broadribb v. Tibbets, 58 Cal. 6; 
San Luis Obispo Bank v. Johnson, 53 Cal, 99. Con- 
necticut: Butler v. Blackman, 45 Comr. 159. Illinois: 
Morganstein v. Klees, 30 Ill. 422; Jones v. Ramsey, 3 
Ill. App. 803. Indiana: Smart v. McKay, 16 Ind. 45; 
Hunt v. Harding, 11 Ind. 245. 

10 See McFadden v. Mays’ Landing, etc. R. Co., 49 
N. J. Eq. 176. 

11 England: Stanhope v. Manners, 2 Eden, 197. Cf. 
Leeds, etc. Theatre v. Broadbent, 1 Ch. (1898) 343. 
Federal Cases: Chicago, etc. R. Co. v. Fosdick, 106 
U. 8. 47; Ry. Co. v. Sprague, 103 U. S. 756; Hotel Co. 
v. Wade, 97 U.S. 18; Howell v. R. Co., 94 U. S. 463; 
N. Y. See., ete. Co. v. Lincoln St. Ry. Co., 74 Fed. 
Rep. 67; Ray v. Tatum, 72 Fed. Rep. 112; Farmers’ 
L. & T. Co. v. Memphis, etc. R. Co., 83 Fed. Rep. 870; 
Robinson v. Alabama & G. Mfg. Co., 48 Fed. Rep. 12; 
Richards v. Holmes, 59 U. S. 148; Wilson v. Winter, 6 
Fed. Rep. 16; Beekman v. Hudson Rht., etc. R. Co., 35 





mortgage is given to secure bonds, which by 
statute are allowed thirty years to run,a 
clause in such mortgage conferring the 
option to foreclose for the whole debt upon 


Fed. Rep. 3; Farmers’ Loan & Trust Co. v. Chicago, 
etc. R. Co., 27 Fed. Rep. 146; Farmers, Loan & Trust 
Co. v. Winona&S. W. R. Co., 59 Fed. Rep. 957; 
Farmers’ Loan & Trust Co. Chicago v. N. P. R. Co., 
61 Fed. Rep. 548. Alabama: Savannah & M.R. R. 
Co. v. Lancaster, 62 Ala. 555. Arizona: Davis y. 
Dodson (Ariz.), 85 Pac. Rep. 1058; Hooper v. Stump 
(Ariz.), 14 Pac. Rep. 799. Arkansas: Stilwell y. 
Adams, 29 Ark. 346. California: Clemens v. Luce, 
101 Cal. 482; Fletcher v. Dennison, 101 Cal. 292; 
Whitcher v. Webb, 44 Cal. 127; Hewitt v. Dean, 91 
Cal. 5; Monroe v. Fohl, 72 Cal. 568. Illinois: Cald- 
well v. Ellebrecht, 68 Ill. App. 596; Ottawa Northern 
Plank Road Co. v. Murray, 15 Ill. 387; Morganstein 
v. Klees, 30 Ill. 422; Harper v. Ely, 56 Ill. 179; Hood- 
lers v. Reid, 112 Il. 105; Chapin vy. Billings, 91 Ill. 
539; Humphreys v. Morton, 100 Ill. 592; Muleahey v. 
Strauss, 151 Ill. 70. Indiana: Moore vy. Sargent, 112 
Ind. 484. Iowa: Sloat v. Bean, 47 Iowa, 60; Swear- 
ingen v. Lahner (Iowa), 61 N. W. Rep. 481; Fox v. 
Gray, 105 Iowa, 433. Cf. Pope v. Durant, 26 Iowa, 
233. Kansas: Rogers v. Hodgson, 46 Kan. 276; Kan- 
sas Loan & Trust Co. v. Gill, 2 Kan. App. 488; Bank 
v. Peck, 8 Kan. 660; Stanclift v. Norton, 11 Kan. 218: 
Darrow v. Scullin, 19 Kan. 57. Maryland: Mobray 
v. Leckie, 42 Md. 474; Shooley v. Romaine, 31 Md. 
574. Massachusetts: Da Siiva v. Turner, 16 Mass. 
407,44 N. E. Rep. 5382. Michigan: Hawes vy. Detroit 
Fire & M. Ins. Co. (1896, Mich.), 67 N. W. Rep. 329. 
Minnesota: Cleveland v. Booth, 43 Minn. 16; Hanson 
v. Dunton, 35 Minn. 189, Mississippi: Dunton vy. 
Sharpe, 70 Miss. 850. Missouri: Waples v. Jones, 62 
Mo, 440. Nebraska: Pope v. Hooper, 6 Neb. 178: 
Fletcher v. Jaugherty, 13 Neb. 224; Conn. Mut. Life 
Ins. Co. v. Westerhoff, 58 Neb. 379; Beisel y. Artman, 
10 Neb. 181; Lantry v. French, 33 Neb. 524; Baldwin 
Inv. Co. v. Bailey, 45 Neb. 580. New Jersey: Tomp- 
kins v. Tompkins, 2! N.J. Eq. 338; Cox vy. Kille, 50 
N. J. Eq. 176. New York: Assn. v. Read, 98 N. Y. 
479; Kullman v. Cox, 26 App. Div. 158; Northampton 
Nat. Bank v. Kidder, 106 N. Y. 221; Osborne y. 
Ketchum, 76 Hun (N. Y.), 825; Rubens v. Prindle, 44 
Barb. (N. Y.) 386; Dwight v. Webster, 32 Barb. (N. 
Y.) 47; Valentine v. Van Wagener, 37 Barb. (N. Y.) 
60; Malcolm v. Allen, 49 N. Y. 448; Hale v. Gouvener, 
4 Edw. Ch. (N. Y.) 207; Bennett vy. Stevenson, 53 N. 
Y. 508; New York City B. M. Soc. v. Tab. B. Church, 
41 N. Y. Supp. 512, 17 Misc. Rep. 699; Trenor v. Le 
Count, 48 Hun, 426; Ferris & Ferris, 28 Barb. (N. Y.) 
291. North Carolina: Gore vy. Davis, 124 N. Car. 234, 
32S. E. Rep. 554, citing, Capehart v. Dettrick, 91 
N. Car. 344; Kitchin v. Grandy, 101 N. Car. 86,75. 
E. Rep. 663; Whitehead v. Morrill, 108 N. Car. 66, 12 
S. E. Rep. 894; Kiger v. Harmon, 113 N. Car. 406, 18 
S. E. Rep. 515; Barbee v. Scoggins, 121 N. Car. 135, 28 
S. E. Rep. 259. Pennsylvania: Warwick Iron Co. v. 
Morton, 148 Pa. St. 72; Oaks v. Fisher, 20 Pa. Co. Ct. 
(C. P.) Rep. 74. Texas: Joyett v. Gunn, 13 Tex. Civ. 
App. 84,35 S. W. Rep. 199 (trust deed); Nickels v 
People’s Bldg., Loan & Sav. Assn., 93 Va. 380, 25 S. 
E. Rep. 8. Utah: Kelly v. Kershaw, 5 Utah, 295. 
Virginia: Potomac Mfg. Co. v. Evans, 84 Va. 717. 
Washington: Clay v. Selah Valley Mfg. Co., 14 Wash. 
548. Wisconsin: Macloon y. Smith, 49 Wis. 200; 
Schoolmaker v. Taylor, 14 Wis. 313; Basse v. Gal- 
lagger, 7 Wis. 442. 
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default as to interest is void,!* and where 
only the mortgage contained such clause it 
was held to be available to the trustee alone, 
and not to authorize each bondholder to sue 
for the principal sum named in his bond.” It 
is generally sufficient, however, that the 
clause is embodied in the mortgage alone," 
though it was executed long after the note 
which it secured and was in pursuance of a 
written agreement.’ Indeed, the clause need 
not be expressed in either instrument, but 
may be implied, as in the case of a building 
association mortgage, whose terms are sup- 
plemented by a general statute which pro- 
vides that the whole debt shall mature, in 
case of non-payment of interest, for a certain 
period.'® A clause authorizing foreclosure 
for non-payment of interest, of a trust deed 
securing a note running for two years may 
be operative though there is no requirement 
of intermediate interest payments.” The ef- 
fect of the clause is not obviated by another 
clause providing that interest is payable an- 
nually, and when unpaid shall be added to 
the principal.’® 

Time of Exercising the Option.— The 
option conferred by this new clause of the 
mortgage need not, as arule, be exercised 
immediately upon the occurrence of the de- 
fault." The mortgagee may pass by one or 
more defaults in the payment of interest and 
still have the right to declare the entire debt 
due upon a subsequent default,’ unless he 


12 Howell v. Western R. Co., 94 U.S. 468. 

13 Mallory v. West Shore Hudson R. R. Co., 35 N. 
Y. Super. Ct. 174. 

14 Evans v. Baker, 5 Kan. App. 68, 47 Pac. Rep. 314; 
Smalley v. Rankin, 85 Iowa, 612; Fox v. Gray, 105 
Iowa, 488; Hawes v. Detroit Ins. Co. (Mich.), 67 N. 
W. Rep. 329. 

15 Fox v. Gray, 105 Lowa, 483. 

16 Yankton B. & L. Assn. v. Dowling, 10 8. Dak. 
540. 

17 Richards v. Holmes, 18 How. (U. S.) 148. Cf. 
Scheibe v. Kennedy, 64 Wis. 564. 

is Fox v. Gray, 105 Iowa, 433, following Carter v. 
Carter, 76 Iowa, 474, and distinguishing Wood y. 
Whisler, 67 Lowa, 676. 

\9 Federal Cases: Wheeler & W. Co. v. Howard, 28 
Fed. Rep. 741. But Cf. Wilson v. Winter, 6 Fed. Rep. 
16. California: Glas v. Glas, 114 Cal. 566; Fletcher 
v. Dennison, 101 Cal, 292; Clemens v. Luce, 101 Cal. 
432; Campbell v. West, 86 Cal. 197; Fletcher v. Den- 
nison, 101 Cal. 292. Nebraska: Lowenstein v. Phelan, 
17 Neb. 429. Pennsylvania: Atkinson v, Walton, 162 
Pa. St. 219; Contributors v. Gibson, 2 Miles (Pa.), 
324. California: Campbell v. West, 86 Cal. 197. 

20 Indiana: Moore v. Sargent, 112 Ind. 484. Iowa: 
Swearingen v. Lahner (Iowa, 1895), 61 N. W. Rep. 
431. Kansas: Kansas L. & T. Co. v. Gill, 2 Kan. App. 





has misled the mortgagor to the latter’s 
prejudice." Thus a delay of three” or eight 
months,” and even one of nearly two years, 
has been held insufficient to constitute a waiver 
of the option, though in some jurisdictions a 
stricter rule is applied as to the time of 
exercising the option.” Where the mortgage 
authorizes foreclosure six months after de- 
fault a bill filed within that period is pre- 
mature.“ In some jurisdictions, the exer- 


488, 43 Pac. Rep. 991, the court saying: ‘In a con- 
tract, such as that under consideration, the option is 
for the special benefit of the mortgagee, and for his 
protection, Two things are its principal purposes: 
First, the prompt receipt of the interest by the 
holder of the note; and second, the avoidance of any 
impairment of the security by an accumulation of 
interest, taxes, or other charges upon the property, 
in addition to the original sum secured. The exer- 
cise of the option does not affect the rights of the 
parties in any manner, except merely as to the time 
of payment. The agreement of the mortgagor to pay 
the interest at stated time is a continuing obligation, 
which can be discharged within the terms of the 
contract, only by actual payment, Whether one 
week or four months have elapsed since the payment 
should have been made, the default is still as contin- 
uous as is the promise to pay. The reason for giving 
the option has not necessarily lost any of its force by 
the delay, and the' right to exercise it should be 
secured as long as the reason exists. If, by 
reason of the delay, the plaintiff should gain any 
advantage, or the defendant should suffer any 
detriment or loss, other considerations would 
enter into the case, and it might then be said 
that there was a waiver. In this case, nothing of the 
kind is claimed. The first default on the interest 
occurred nearly two years, and the last over four 
months, prior to the commencement of the action, 
with nothing done otherwise by either party to affect 
their legal rights. We think the controlling question 
in such acase is whether the defendant made de- 
fault, and was continuing so, to the prejudice of the 
contract rights of the plaintiff, at the time he elected 
to declare the whole sum due and payable.” New 
York: Rubens v. Prindle, 44 Barb. (N. Y.) 336; 
Valentine v. Van Wagener, 37 Barb. (N. Y.) 60; 
Malcolm v. Allen, 49 N. Y. 448; Hale v. Gouverneur, 
4 Edw. Ch. (N. Y.) 207. Nebraska: Baldwin Inv. 
Co. v. Bailey, 45 Neb. 580. New Jersey: Post v. In- 
dustrial Land Development Co. (N. J. Eq.), 34 Atl. 
Rep. 137. 

21 French v. Row, 77 Hun (N. Y.), 383. 

22 Atkinson v. Walton, 162 Pa. St. 219. 

23 Glas v. Glas, 114 Cal. 566. 

24 Kansas L.& T. Co. v. Gill,2 Kan. App. 488, 43 
Pac, Rep. 991. 

2 Wilson v. Winter, 6 Fed. Rep. 16. Cf. Crossmore 
v. Page, 73 Cal. 213. The latter case, however, is re- 
garded as weakened by the later decisions of the 
same court in Hewitt v. Dean, 91 Cal. 5; Fletcher v. 
Dennison, 101 Cal. 202, And see Kansas L. & T. Co. v. 
Gill, 2 Kan. App. 448, 48 Pac. Rep. 991. 

26 Union Trust Co. v. Chattanooga, etc. R. (Tenn.), 
47S. W. Rep. 422, where it is observed: “It is said 
the right to go into court and foreclose on default 
does not depend on the provisions of the mortgage, 
and that there is an immediate right of foreclosure 
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cise of the option need not be postponed for 
the three days of grace allowed on the prin- 
cipal note,” but the contrary rule obtains in 
Nebraska.” - A receivership over the mort- 
gaged property is not suflicient to require 
postponement.” Where the mortgage pro- 
vides for acertain time to run, ‘‘if in the 
meantime every half-yearly payment of in- 
terest shall be punctually paid,’’ steps may 
be taken to enforce it on the day after the 
interest becomes due. 

Manner of Exercising the Option—Notice. 
—Where a mortgage to certain trustees pro- 
vided that it should become due at their 
election within a certain period after non- 


by court proceedings in all such cases upon defa lt 
made. Grant this to be so in cases when it is not 
otherwise provided (as the decisions hold), still, when 
the time when the entry is to be made and foreclos- 
ure commenced is prescribed by the mortgage, that 
will control, in the abserce of some superior equity. 
The jurisdiction and power of the chancery court to 
foreclose and execute trusts cannot be taken away 
from it, even by agreement, express or implied. 
Nor is it cut off by mere silence on the subject; but 
when parties make a reasonable stipulation in the 
mortgage that it shall be foreclosed only on certain 
conditions, and in certain contingencies, this stipula- 
tion will be respected by the courts, unless there 
arises some unexpected and overriding occasion to 
demand the aid of the court to preserve the property 
or the rights of the parties. While there are cases, 
some of which are cited by counsel, holding, more or 
less strictly, a contrary view, this is in accord with 
the rulings of this court in similar cases. Clark v. 
Jones, 938 Tenn. 642, 27 S. W. Rep. 1009; Irvine v. 
Shrum, 97 Tenn. 2638, 36 S. W. Rep. 1089.”’ 

27 Leeds, etc. Theatre v. Broadbent, 1 Ch. (1898) 
348; Macloon v. Smith, 49 Wis. 200. 

23 Hartsuff v.-Hall, 58 Neb. 417; Lantry vy. French, 
33 Neb. 524. 

29 Mulcahey v. Strauss, 151 Ill. 70. 

30 Leeds, etc. Theatre v. Broadbent, 1 Ch. (1898), 
348, Lindley, M. R., after quoting the clause, ob- 
serves (349) : **That surely means if, in the meantime, 
every half-yearly payment of interest is paid on the 
days specified in the covenant, I do not think you 
want authority to show that ,‘punctually’ means 
punctually on the day fixed for payment; ard I am 
not aware of any authority which shows it does not. 
According to the plain language, the mortgagees are 
in the right. The money was not paid onthe day, 
nor for several days afterwards, and no attempt was 
made to provide for payment at all on August 15th, 
when the first half yearly interest became payable; 
and there being no sign of payment, the mortgagees 
served a notice calling inthe money. Then, uhder 
the pressure of that notice, the interest is paid. Can 
it be right to say to the mortgagees, ‘you are not en- 
titled to call in your money on the terms of this 
deed?’ The bargain isin favor of the mortgagees. 
The mortgagors have only themselves to blame if 
they are put to inconvenience by neglecting to dis- 
charge their obligations according to the tenor of the 
instrument in which those obligations are ex- 
pressed.” 





payment of interest, it was held necessary to 
show as a condition precedent to foreclosure 
that the trustees had exercised their elec- 
tion.** And where a similar option was con. 
ferred upon a board of directors of a building 
and loan association to be exercised by insti- 
tuting foreclosure, a suit begun without the 
express order of the board of directors was 
held premature, though it was alleged in the 
bill that complainant ‘‘hereby does exercise 
its option’”” * * * ‘*and authorizes this 
proceeding to be instituted.’’” But a pro- 
vision for sale under a power after default 
and notice to the mortgagor was held not to 
require notice in case of judicial fore- 
closure.” Where a corporate mortgagor is 
in collusion with the trustee named in the 
mortgage, at whose election the debt he- 
comes due upon his giving a written notice, 
the latter may be dispensed with.* As a gen- 
eralrule the mortgagee is not required to give 
notice of an intention to exereise the option™ 


81 Randolph v. Middleton, 26 N. J. Eq. 543. 

82 Palmer v. DeWitt Co. Bldg. Assn., 79 Ill. App. 
362, the court saying: ‘‘We must look to the charter 
and by-laws of the association to ascertain what that 
part of the mortgage means, and we must also read 
into the note and mortgage the said provision of our 
statute, in force when the note and mortgage were 
made, and which was enacted to govern such trans- 
actions, as a part of the contract, in order to give it a 
proper construction, and when we do so we find that 
to authorize the appellee to take advantage of the 
said six months’ default by instituting proceedings 
against the securities of a borrowing stockholder to 
enforce the payment of the principal and interest of 
a loan, without deducting the premium paid or the 
interest thereon, it is necessary that the board of 
directors of the appellee should order that such a 
proceeding be instituted and prosecuted.” 

33 Robinson v. Alabama & G. Mfg. Co., 48 Fed. Rep. 
12. Cf. Allen. v. Manitoba & N. R. Co., 10 Man. 106, 

84 Clay y. Selah Valley Irrig. Co., 14 Wash. 543. 

% California: Bank of Commerce vy. Scofield (Cal.), 
58 Pac. Rep. 451; Dean v. Applegarth, 65 Cal. 391; 
Hewitt v. Deam, 91 Cal. 5. Cf. Woodward v. Brown, 
119 Cal. 283; Sichler v. Look, 93 Cal. 600; Whitcher v. 
Webb, 44 Cal. 127. Colorado: Washburn v. Wil- 
liams (Coll. App.), 50 Pac. Rep. 223. Idaho: Broad- 
bent v. Brumback, 2 Idaho, 336. Illinois: Smith v. 
Billings (Ill.),49 N. E. Rep. 212; Sweeny v. Kauf- 
man, 168 II]. 283, 48 N. E. Rep. 144; Princeton Trust 
Co. v. Munson, 60 Ill. 371; Brown v. McKay, 151 1II. 
815; Heath v. Hall, 60 Ill. 344; Hoodlers v. Reid, 112 
Ill. 105; Harper v. Ely, 56 Ill. 179; Owen y. Occiden- 
tal Bldg. & Loan Assn., 55 Ill. App. 347. Indiana: 
Buchanan vy. Ins. Co., 96 Ind. 510. Kansas: Shattuck 
v. Rogers, 54 Kan. 266; Kansas L. & T. Co. v. Gill 
2 Kan. App. 448, 43 Pac. Rep. 991. Michigan: Hawes 
v. Detroit F. & M. Ins, Co., 109 Mich. 324; Johnson v. 
Van Velson, 43 Mich. 208; English v. Carney, 25 
Mich. 178. Mississippi: Dunton v. Sharpe, 70 Miss. 
850. Missouri: Waples v. Jones, 62 Mo, 440. Neb- 
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but the bringing of the suit * or a declara- 
tion contained in the advertisement of 
sale under a deed of trust® is'a sufficient 
notice. In Wisconsin, however, formal 
notice is held to be necessary® and generally 
an indorser should be notified.’ A demand 
for the payment of interest is not essential 
before instituting suit, if the mortgage con- 
tains the clause authorizing foreclosure in 
full for non-payment of interest.“” And 
where ‘‘demand in writing’ is expressly re- 
quired, a paper addressed to a corporate 
mortgagor, reciting the fact of a demand and 
refusal and that payment would be sought 
from it is sufficient.’ Where the debt it 
payable a certain time after demand, the 
latter is essential.” A single foreclosure 
exhausts the lien ofa mortgage containing 
this clause, but defaults arising after the 
commencement of suit may, if preferred, be 
set forth in a supplemental bill.“ 

Who May Evercise the Option.—Where 
the mortgage provides that the principal 
debt may be declared due by the duly au- 
thorized attorney in fact of the bondholders, 
a declaration by one who had, at the time, 
no written authority, but whose act was sub- 
sequently ratified by the bondholders in 
raska: Eastern Banking Co. v. Seeley, 55 Neb. 660; 
Morling v. Bronson, 37 Neb. 608; Conn. Mut. Life Ins. 
Co. v. Westerhoff, 58 Neb. 379. New York: Wing v. 
De La Rionda, 131 N. Y. 422; Malcolm v. Allen, 49 N. 
Y. 448; Howard v. Farley, 3 Robt. (N. Y.) 599; Hunt 
vy. Keech, 3 Abb. Pr. (N. Y.) 204; New York Security 
Co. v. Saratoga Gas Co., 88 Hun (N. Y.), 569. North 
Carolina: Young}v. McLean, 63 N. Car. 576. 

36 Howes v. Detroit F. & M. Ins. Co., 109 Mich. 324; 
Sweeney v. Kaufman, Il. 2, 48 N. E. Rep. 144; 
Eastern Banking Co. v. Seeley, 55 Neb. 660; Bank of 
Commerce Vv. Scofield (Cal.), 58 Pac. Rep. 451; Wood- 
ward v. Brown, 119 Cal. 288; Kansas L. & T. Co. v. 
Gill, 2 Kan. App. 448, 43 Pace. Rep. 991; Heffron vy. 
Gage, 149 Ill. 182; Buchanan y. Berkshire L. Ins. Co., 
96 Ind. 510. 

°7 Washburn vy. Williams, 10 Col. App. 153, 50 Pac. 
Rep. 223. 

38 Basse v. Gallegger, 7 Wis. 442; Rosseel v. Jarvis, 
15 Wis. 575; Marine Bank v. International Bank, 9 
Wis. 57; MacLoon y.Smith, 49 Wis. 200. 

39 Noell v. Gaines, 68 Mo. 649, where the indorser 
was not notified until the maturity of a second note 
of non-payment of interest on the first note. 

40 Dickerman vy. Northern Trust Co., 80 Fed. Rep. 


450, 455. 

41 Penna Co. v. Philadelphia, ete. R. Co., 69 Fed. 
Rep. 482. 

42 Union Vent. Life Ing. Co. v. Cuttis, 35 Ohio St. 
343. 


48 Hanson v. Dunton, 35 Minn. 189; Howell v. 
Western R. Co., 94 U.S. 468. 

44N. Y. Security, etc. Co. v. Lincoln St. Ry. Co., 74 
Fed. Rep. 67. 





writing, was held sufficient. But the mort 
gagor cannot, under the usual phraseology 
of the clause, exercise the option, nor can he, 
by failing to pay interest, obtain the right to 
pay the debt on the theory that it‘has matured 
by reason of the default.© The option to 
pay a debt which matures ‘‘on or before’ a 
specified date, belongs, however, to the mort- 
gagor alone.” Sometimes the mortgage ex- 
pressly provides that an assignee of the mort- 
gagee may exercise the option, and such 
a provision is valid.* 

Payment and Waiver.—After the default 
jn payment has once occurred, a tender of 
the delinquent amount, though accompanied 
with costs, will not take away the mortgagee’s 
option to declare the whole debt due.“ In 
some of the states there are statutes pro- 
viding that upon foreclosure for interest or 
installments of principal the suit may be 
stayed by paying the delinquent amount with 
costs.’ Such a statute has no application to 
the foreclosure of a mortgage containing a 
clause by which the whole debt becomes due 
ipso facto upon non-payment of interest,®! 


45 Farmers’ Loan & Trust Co. v. Memphis, etc. R. 
Ce., 83 Fed. Rep. 870. 

4 Cox v. Kille, 50 N. J. Eq. 176. 

47 Wenzel v. Schultz, 100 Cal. 250. 

48 Morgan v. South Milwaukee Lake View Co., 97 
Wis. 275. 

49 England: Stanhope v. Manners,2 Eden,197; Leeds, 
etc. Theatre v. Broadbent, 1 Ch. (1898) 343. Illinois: 
Ottawa Northern Plank Road Co. v. Murray, 15 Ill. 
887. Maryland: Mobray v. Leckie, 42 Md. 474. Ne- 
braska: Lantry v. French, 338 Neb. 524; Conn. Mut. 
Life Ins. Co. v. Westerhoff, 58 Neb. 379, 381. New 
York: Osborne v. Ketcham, 76 Hun (N. Y.), 325. 

50 Nebraska: Code Civ. Proc. sec. 857. Oregon: 2 
Hill’s Code, sec. 633. 

51 Beisel v. Artman, 10 Neb. 181, the court saying, 
‘A moment’s reflection will show that this statute 
has no application to the case under consideration, in 
which, as the petition alleges, and the defendants by 
their default. admit, the whole amount of the debt 
secured by the mortgage was due, in consequence of 
the failure to pay the interest and taxes as stipulated 
therein. This provision reaches only those cases 
brought under section{856, where foreclosure is sought 
for a part of the mortgage debt or interest that has 
matured, and there are other portions still to become 
due, and for which further provisions may be re- 
quired. It was not intended as an authority to the 
court for velieving a party from a forfeiture, or from 
the consequences of a failure to perform his engage- 
ments voluntarily assumed. As required by the ad- 
mitted facts of the petition, the court in entering its 
first decree found that the whole amount of the debt 
remaining unpaid was then due. It matters not that 
it became due in consequence of the failure of the 
mortgagor to meet the annual interest as it matured, 
and to pay taxes assessed against mortgaged prem- 
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but does apply where default as to interest 
merely authorizes the mortgagee to take 
possession of the premises, and collect the 
income.” Payment so as to prevent default 
is not affected by merely giving a note for 
the interest without stipulating that it shall 
be accepted as payment,” nor by depositing 
the amount thereof in a bank subject to the 
mortgagee’s order, with instructions to 
notify him, the principal being payable else- 
where,*! nor by merely having a claim against 
the mortgagee, which might be a proper sub- 
ject of set off, or counterclaim against the 
debt.” Extension of time for paying the 
principal will not, as a rule,* abrogate the 
clause authorizing the mortgagee to declare 
the whole debt due for non-payment of in- 
terest,*’ nor will an extension of the time for 
paying interest constitute a waiver if at the 
end of the extended period the coupon still 
remains unpaid. An agreement for exten- 


ises, as he had agreed. If it were due, it was the 
right of the creditor to have payment, and the duty 
of the court to enforce it by the usual mode.” 

52 American Loan & Trust Co. v. Union Depot Co., 
80 Fed. Rep. 36. 

53 Federal Cases: Fleming v. Soutter, 6 Wall. (U. 
S.) 747; Clark v. Iowa City, 120 Wall. (U. S.) 583; 
Penn. R. R. Co. v. Allegheny Val. R. Co., 48 Fed. 
Rep. 139. 

54 Dean v. Ridgway, 82 Iowa, 757; Van Vechten v. 
Jones, 104 Iowa, 436. 

55 Peterson v. Johnson, 20 Wash. 497; Gumper v. 
Ell, 7 Kulp. (Pa.) 513, 4 Pa. Dist. Rep. 257. 

56 See, however, Beach v. Shanley, 35 App. Div. (N. 
Y.) 566. 

57 Colorado: Washburn v. Williams,10 Col. App. 153, 
50 Pac. Rep. 223; Smith v. McCourt (Col. App.), 45 
Pac. Rep. 239. New York: Jester v. Stirling, 25 Hun, 
(N. Y.) 344; Leopold v. Hallheimer, 1 App. Div. 202. 
South Dakota: Germond v. Hermosa Ice Co., 9 S. 
Dak. 387. Utah: Kelly v. Kershaw, 5 Utah, 295. 

53 Van Vechten v. Jones, 104 Iowa, 436. Compare 
Union Trust Co. v. St. Louis, etc. Co., 5 Dill. (U. S.) 
1, the court saying: ‘‘There is nothing in the circular 
of President Allen of October 20th, and nothing in 
what was done under it, from which it can be claimed 
that bondholders not represented by the Messrs. 
Ward had made an agreement to extend the time for 
the payment of interest. They still hold their cou- 
pons; they have accepted nothing in the place of 
them; they have simply received one-half of the 
amount due thereon. When we consider that the 
circular of the president (the only act of the company 
from which any agreement on its part is to be de- 
duced) asks for no extension for any specified time, 
and for no agreement of any kind from the bond- 
holder, but simply says: ‘The company will, there- 
fore, pay, on and after November 1, 1876, . . . half 
the interest coupons on other classes of bonds as they 
mature, and are presented for payment,’ itis difficult 
to see any solid foundation for the claim that there 
was a contract for a definite extension. In my view, 
the true legal effect of what wasdone by the Messrs. 





sion of the time for paying full interest on a 
railway mortgage will not be inferred from a 
mere promise by the company not expressly 
accepted by the bondholders, to pay half- 
interest after a certain date. Of course, if 
the mortgagor has - been misled or unavoid- 
ably prevented from making payment equity 
requires that the mortgagee should reap no 
undue advantage from that fact.» Thus 
payment to the original mortgagor will be 
sufficient though he has assigned the mort- 
gage, if the whereabouts of the assignee are 
concealed and there is an evident design to 
cause a (default on the part of the mort- 
gagor.” And where the mortgagor failed to 
pay the interest because in good faith and 
upon reasonable grounds he believed that no 
interest was due the clause was not en- 
forced.“ So foreclosure was not allowed as 
to the whole debt, where no place for paying 
interest was named and the mortgagor was 


Ward, in October, 1876, was, as respects bonds owned 
or controlled by them,to consent to the company’s pay- 
ing only half interest for an indefinite time, supposed 
not to exceed two years. They were not bound to 
wait two years, because they did not so agree or 
promise; but within that time they could not sud- 
denly terminate the plan which had been entered on, 
without reasonable or fair notice to the company; 
and, therefore, itis doubtful whether the first bil! 
filed could have been maintained.” 

59 Treland: Jn ve Taafe, 14 Ir. Ch. 347. California: 
Foers v. Masonic Hall Assn. (Cal.), 3] Pac. Rep. 903. 
Stevens v. De Cardona, 53 Cal. 487. lowa: Book- 
man v. Burnett, 49 Iowa, 303. Michigan: Wilcox v. 
Allen, 36 Mich. 160; Harkness v. Toulmin, 25 Mich. 
80. New Jersey: Belle v. Romaine, 30 N. J. Ea. 25; 
Tompkins v. Tompkins, 21 N. J. Eq. 338; Wilson v. 
Bird, 28 N. Y. Eq. 352; De Grott v. McCotter, 19 N. 
J. Eq. 581; Fausel v. Schabel, 22 N. J. Eq. 126. New 
York: Hale v. Patton,60 N. Y. 233; Noyes v. Clark, 
7 Paige (N. Y.), 179; Asendorf v. Meyer, 8 Daly (N. 
Y.), 278; French v. Row, 77 Hun (N. Y.), 388; Lynch 
vy. Cunningham, 6 Abb. Pr. (N. Y.) 94; Bennett v. 
Stevenson, 53 N. Y. 608. Pennsylvania: Ewart y. 
Irwin, 1 Phil. (Pa.) 78. 

6 Noyes v. Clark, 7 Paige, (N. Y.), 179. 

61 Wilcox v. Allen, 36 Mich. 160, the court saying: 
‘“‘Whether any interest will be found to have been 
due at the time such notice was given, under the 
views we have expressed, we do not at present de- 
termine. We are allclearly of opinion that advan- 
tage can only be taken of a clause of this kind in a 
case where there can be or ought to be no responsi- 
ble dispute between the parties as to the amount due 
and unpaid. Where the mortgagor in good faith 
and upon reasonable grounds denies his liability to 
pay interest, or, if he is so liable, claims it to have 
been paid, he cannot thus be made liable, even 
although it should turn Dut that he was in error. 
This clause is in the nature of a forfeiture or 
penalty. Its objectis to punish for a willful neglect 
of a clear duty, and to hold it applicable to and ap- 
ply it in a case where there was an honest dispute, 
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absent from the state. But the sentimental 
reason that because the mortgagee had just 
died, the mortgagor felt delicate about taking 
up the matter of payment to the former’s 
husband, will afford no legal excuse for the 
default.® 

The Same Continued.— Acceptance of 
payment from a receiver of the mortgagor™ 
or payment into court® will not preclude the 
maintenance of a suit already instituted. 
Nor will the mortgagee, by accepting interest 
after one default, necessarily waive a future 
one,” though he is generally held to have 
waived the delinquency as to the amount ac- 
cepted.” In Illinois the question of waiver 
in such cases has been treated as one of 
fact,“ but mere delay in suing will not, as a 
rule, constitute a waiver.” 

Cuar es SUMNER LOBINGIER. 
Omaha, Neb. 


would be harsh and unjust, and contrary to all well 
settled equitable principles.” 

6 Hale v. Patton, 60 N. Y. 233. 

63 Mobray v. Leckie, 42 Md. 474. 

64 American Loan & Trust Co. v. Union Depot Cow 
80 Fed. Rep. 36. 

6 Mobray v. Leckie, 42 Md. 474. 

66 Indiana: Moore v. Sargent, 112 Ind. 484. Iowa: 
Swearingen v. Lahmer (Iowa), 61 N. W. Rep. 431. 
Nebraska: Baldwin Investment Co. v. Bailey, 45 
Neb. 580. New Jersey: Post v. Industrial Land 
Development Co. (N. J. Eq.), 34 Atl. Rep. 137. New 
York: Hale v. Gouvenneur, 4 Edw. Ch. (N. Y.) 207; 

tubens v. Prindle, 44 Barb. (N. Y.) 836; Malcolm v. 
Allen, 49.N. Y. 448; Valentine v. Van Wagner, 37 
Barb. (N. Y.) 60. 

67 Langridge v. Payne, 2 John. & Hem. 423; Law- 
sof v. Barron, 18 Hun (N. Y.), 414. 

88 Van Vlissingen v. Lenz, 171 Ill. 162. In this 
case, the court refused to disturb a finding of fact by 
the jury to the effect that the breach had been waived, 
notwithstanding the following statement of facts in 
the opinion: “On the 20th dayof July Joseph Lenz 
went to the office of the plaintiff and paid him the cou- 
pon interest note, but Van Vlissingen, after payment 
but before delivering this interest note to Joseph 
Lenz, wrote thereon in red ink as follows: ‘Paid July 
20th, 1896, upon the understanding that principal re- 
mains past due, as per notice. Peter Van Vlissingen.’ 
Lenz testified he did not look at this indorsement 
until he had left the office, but supposed the note 
was simply marked paid. This indorsement was ex- 
cluded by the court and not permitted to go to the 
jury, the plaintiff himself having testified that he did 
not make it until after he had received the money 
and the note was paid.”’ 

69 Fletcher v. Dennison, 101 Cal. 292; Kansas L. & 
T. Co. v. Gill, 2 Kan. App. 488, 43 Pac. Rep. 488. 








CARRIERS BY WATER— WHAT LAW GOV- 
ERNS STIPULATION FOR EXEMPTION FROM 
LIABILITY FOR NEGLIGENCE. 


THE NEW ENGLAND. 


District Court, D. Massachusetts, July 15,1901. 

A provision in aticket, issued by an English steam- 
ship company to a passenger in the United States, for 
passage from an American to an English port, that 
the contract shall be governed by the English law, is 
ineffectual to render valid astipulation exempting 
the company from liability for the negligence of its 
servants inr t to the p ger’s baggage, which 
is contrary to the public policy of the United States. 





LowELL, D. J.: In this case, the libelant, a 
passenger, delivered to the Dominion Steamship 
Company, at its dock in Boston, alongside the 
steamship New England, a trunk containing suit- 
able wearisg apparel for herself only. When 
she arrived at Liverpool the trunk was not to be 
found, but several days later was forwarded to 
the address she had left with the company’s agent 
at Liverpool. At the time she received the trunk 
its lock had been tampered with, and when that 
was forced the trunk was found empty. The 
steamship company, though pressed in corre- 
spondence by the libelant, and though chal- 
lenged in open court, failed to explain the delay 
in delivery, or to introduce any evidence con- 
cerning the treatment of the trunk while detained 
in its hands. ‘This failure of the libelee to intro- 
duce evidence within its sole possession justifies 
the court in finding that the trunk was broken 
open and rifled by the company’s servants, and 
that this fact became known to the managers. 
Whether the conversion occurred in Boston, at 
sea, or in the British dominions does not appear. 
The inference regarding the conversion is 
strengthened by the discourteous letters written 
by the company’s managers in Liverpool to the 
libelant, a woman traveling alone, when she 
pressed them with inconvenient questions. 

The passenger ticket stated on its face,and above 
the signature of the company’s agent: ‘‘The com- 
pany will use all reasonable means to insure the 
ship being sent to sea in a seaworthy state and 
well found, but it is not otherwise liable for loss 
of, or injury to, the passenger or his luggage, or 
delay in the voyage, whether arising from act of 
God, queen’s enemies, perils of the sea, rivers, or 
navigation, barratry or negligence of the com- 
pany’s servants (whether on board the steamer 
or on shore), defect in the steamer, her machin- 
ery, gear, or fittings, or from any other cause 0 
whatsoever nature. The passenger shall nut be 
liable, in respect of his luggage or personal ef- 
fects, to pay, or to be entitled to receive, any 
general average contribution. It is further 
agreed that the company shall not be held liable 
in excess of fifty dollars for loss or injury to 
specie, money, jewelry, bullion, precious stones 
or other valuables (unless they are given to the 
purser, and a special receipt given therefor), or 
loss of or injury to baggage, unless the value o 








150 CENTRAL LAW 


JOURNAL. No. 8 








the same be declared before shipment, and 
freight paid accordingly. Itis further agreed 
that passengers shall see that baggage required 
during the voyage shall be distinctly labeled, 
and, in the event of neglecting so to do, the com- 
pany shall in no manner be held liable for its loss 
or delay in delivery. Itis further agreed that 
all question arising on this contract shall be de- 
cided according to English law.” 

According to the English law, common carriers 
may exempt themselves by express contract from 
responsibility for losses occasioned by the neg- 
ligence of their servants. By the law of this 
country, as laid down in the opinions of the su- 
preme court, such an express contract is contrary 
to public policy, and consequently void. ‘It may 
therefore be assumed that the stipulation now in 
question [a stipulation similar to that contained 
in the clause of the ticket first above quoted], 
though invalid by our law, would be valid ac- 
cording to the law of Great Britain.’’ Liverpool 
& G. W.S. Go. v. Phenix Ins. Co., 129 U. S. 397, 
447, 9 Sup. Ct. Rep. 469, 474, 32 L. Ed. 788, 794. 

This court has therefore first to determine 
whether the question of public policy is to be 
answered according to English opinion or that 
prevalent in the federal courts. In spite of the 
clause of the ticket last quoted, Judge Nelson held 
in this district that the English law did not govern, 
and that the attempt to exempt the company from 

‘liability for the negligence of its servants had 
failed. The Iowa (D. C.). 50 Fed. Rep. 561. 
The matter has not been determined by the su-_ 
preme court, though discussed by that court more 
than once. [n Liverpool & G. W. 8S. Co. v. 
Phenix Ins. Co.,129 U. S. 397, 9 Sup. Ct. Rep. 
469, 32 L. Ed. 788, much stress was laid upon the 
intention of the parties in determining what law 
was to govern; but on page 462, 129 U. S., page 
479,9 Sup. Ct. Rep., and page 799, 32 L. Ed., it 
was expressly stated that ‘the present case does 
not require us to determine what effect the courts 
of the United States should give to this contract 
if it had expressly provided that any question 
arising under it should be governed by the law 
of England.”’ In Compania de Navigacion la 
Flecha v. Brauer, 168 U. §. 104, 118, 18 Sup. Ct. 
Rep. 12,42 L. Ed. 398, the supreme court again 
expressly declined to pass on the question, while 
citing Several cases which support Judge Nelson’s 

decision in The Iowa. In Knott v. Worsted 

Botany Mills, 179 U.S. 69, 21 Sup. Ct. Rep. 30, 

45 L. Ed. —, a stipulation that the law of England 

should govern was held ineffective against the 

provisions of the Harter act; and in Calderon v. 

Steamship Co.,170 U. S. 272.18 Sup. Ct. Rep. 

588. 42 L. Ed. 1033, the public policy of this 

country expressed in the Harter act was likened 

to the general public policy which prevents a 

carrier from exempting himself from liability for 
his servant’s negligence. In the inferior federal 
courts the weight of authority is with Judge 

Nelson. The [owa was expressly approved in 

Worsted Mills v. Knott, 27 C. C. A. 326, 82 Fed. 


gence. 





Rep. 471, by the circuit court of appeals for the 
second circuit. A like provision inserted in a 
passenger’s ticket between Belgium and New 
York, the steamer being American, was held void 
by the same court in ‘The Kensington, 36 C. C. A. 
533, 94 Fed. Rep. 885. See, also, The Energia 
(D. C.), 56 Fed. Rep. 124; Lewisohn v. Steamship 
Co. (D. C.), 56 Fed. Rep. 602; The Hugo (D. C.), 
57 Fed. Rep. 403; The Glenmavis (D. C.), 69 
Fed. Rep. 472. The authority of these cases out- 
weighs that of The Oranmore (D. C.), 24 Fed. 
Rep. 922, which was affirmed in the circuit court, 
without any statement of reasons, by Judge Bond. 
92 Fed. Rep. 396. ‘The opinion of Judge Morris 
in the last-mentioned case treats the matter as 
one to be determined by the intention of the par- 
ties; but,as was said by Judge Butler in The 
Glenmavis: 

‘The intent of the parties in this regard as thus 
expressed is therefore immaterial. In every in- 
stance where the courts have declared such stipu- 
lations void, it has, of course, been against the 
express agreement of the parties. We have de- 
termined that such contracts are harmful and 
wrong; that they tend to encourage negligence. 
and justify oppression; that they affect inju- 
riously. not only the immediate parties, but the 
public at large; and that they are therefore un- 
Jawful.”’ 69 Fed. Rep. 476. 

It is true that in The Majestic, 9 C. C. A. 161, 60 
Fed. Rep. 624, it was held that where the steamer 
was English, and the contract made in England, 
the English law governed, and was enforceable 
in the federal courts, in spite of the public policy 
of the United States; and this even in the absence 
of a clause expressly providing for the applica- 
tion of the English law. The supreme court, in 
reversing the decision of the circuit court of ap- 


peals for the second circuit, treated the question - 


as an open one by holding that the English and 
American law was the same when applied to fhe 
facts of the particular case. The Majestic, 166 
U. S. 375, 17 Sup. Ct. Rep. 597, 41 L. Ed. 1039. 
The supreme court has not decided that the 
English law ever can be made to govern in an 
action broughtin a federal court, so as to exempt 
a carrier from liability for his servant’s negli- 
And it has implied the contrary in The 
Queen of the Pacific, 180 U.S. 49, 56, 57, 21 Sup. 
Ct. Rep. 278, 45 L. Ed.—. The circuit court of 
appeals for the second circuit, which decided 
Knott v. Botany Mills and The Kensington after 
deciding The Majestic, did not determine in the 
earlier case that, if the contract be made in this 
country, it is possible to override the public pol- 
icy of this country by a stipulation that the con- 
tract shall be governed by the law of England. 
The court merely agreed with the remark of 
Judge Brown: ‘‘It is no part of the law or pol- 
iey of this country to invalidate the contracts of 
parties lawfully made abroad, so far as respects 
performance there, the acts being neither crim- 
inal by our law nor mala in se.’’ The Trinacria 
(D. C.), 42 Fed. Rep. 863, 864. Upon the whole. 
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the weight, both of authority and of sound rea- 
soning, renders ineffectual the stipulation re- 
ferred to, and the United States law governs this 
case. Following The Rosedale (D. C.), 88 Fed. 
Rep. 324, affirmed 92 Fed. Rep. 1021, and The 
Kensington, 94 Fed. Rep. 887, the court holds 
that the Harter act is inapplicable to this case. 


Nore.— What Law Governs Contracts by Carriers 
Limiting Their Common Law Liability.—In a recent 
annotation in the CENTRAL LAW JOURNAL (53 Cent. 
L. J. 253), we called attention tothe difficulty and 
uncertainty of the law relating to the carrier’s right 
to limit its liability. We found as a result of our in- 
vestigation that the authorities were in irreconcilable 
contiict; one line holding that a common carrier 
cannot lawfully stipulate for exemption from re- 
sponsibility for the negligence of himself or servants, 
and the other, following the New York decisions, 
holding thata common carrier may make a valid con- 
tract exonerating itself from all liability not caused 
by the fraud or willful wrong of the company. We 
now inject into tbis already difficult question, the 
further inquiry whether a contract by a carrier in 
limitation of liability, valid where made, can be en- 
forced in a jurisdiction denying the validity of such 
agreements; and, ifthis latter inquiry can be an- 
swered aflirmatively, whether a stipulation for the 
construction of the contract according to the laws of 
a foreign jurisdiction will have the same effect. 

The subject of private international law or the con- 
fliet of laws, as it is sometimes called, is rapidly be- 
coming one of more pre eminent importance as year 
after year intercourse between the states and be- 
tween the citizens of foreign nations become more 
intimate and vital. Isolation for nations or states is 
forever athing of the past. This tendency has, of 
course, greatly exercised and extended the princi- 
ples of comity which have heretofore controlled the 
business relations of foreign nations and their citi- 
zens With each other. These principles have to day 
become necessarily exceedingly liberal and generous. 
One rule is universally recognized and undisputed, 
that contracts are to be construed according to the 
laws of the state where made, unless it can be pre- 
sumed from their tenor that they were entered into 
with a view to the laws of some other state. Another 
rule, however, just as important and as well settled 
as the other, is that comity does not require thata 
contract valid in one state be enforced in another 
if it is condemned by positive law or is inconsistent 
with the public policy of the latter state. Faulkner 
v. Hyman, 142 Mass. 53; State Bank v. Plainfield 
Sank, 34 N. J. Eq. 450; Thompson v. Taylor, 51 Cent. 
L. J. 111, and note. This rule, while perfectly 
detinite in its terms, casts much uncertainty over the 
whole subject in the shape of that vague indefinable 
phrase, ‘public policy.’ Nothing is more difficult 
than to find out just what is meant by the public 
policy of a state, and how far that policy should in- 
terfere with the comity ofthe state in recognizing 
and enforcing the laws ofa foreign jurisdiction. The 
position of a state on any important question, either 
by legislative enactment or judicial decision, may be 
said to be the expression of the state’s policy on that 
question. And yet we cannot entertain for a moment 
the wisdom of such narrow exclusiveness on the part 
ofastate in refusing to recognize the laws of a for- 
eign state where such laws offend neither morals nor 
religion nor violate the rights of its citizens. There 
is another rule of private international law, however, 





which we recognize as justly applicable to this ques- 
tion, and which we believe has sometimes been con- 
fused with the rule as to public policy. The rule to 
which reference is here made is that denying the en- 
forcement of contracts which are in evasion or fraud 
of the laws ofa country. This-.rule is vital to the 
stability of any govérnment and to the proper en- 
forcement of its laws. 

With these considerations in mind let us examine 
the authorities. Probably the earliest and most im- 
portant authority on this question, and the one on 
which the subsequent cases rest so largely for their 
support, is the case of The Brantford City, 29 Fed. 
Rep. 378. In this case the libelants, at Boston, 
shipped on board the British steamer, Brantford 
City, 260 cattle to be carried to England. The bill of 
lading excepted ‘death, however caused,” and loss 
from ‘‘stowage, or from perils of the sea, arising 
from negligence.”? The cattle died on the voyage by 
reason of the carrier’s negligence. The court held 
that the stipulation as respects negligent stowage 
and negligent navigation was invalid in our courts, 
and that the law of England which upholds such 
stipulations was not controlling, first, because there 
was no sufficient evidence that the parties intended 
a purely English contract; and, second, because our 
national policy, which disaJlow such stipulations in 
favor of our own carriers, cannot permit the adoption 
of the foreign law, in favor of foreign carriers, 
by comity. It is apparent that the reason of the 
court’s decision was that to apply the law of England 
to this contract, which was made in this country, and, 
therefore, presumably to be governed by the laws of 
this country, would be a clear evasion of our laws. 
The court said: ‘Contracts though designed to be 
performed elsewhere, are void, if criminal or illegal 
where made, i. e., if the very promise or condition 
which is the consideration of the contract, as dis- 
tinguished from the thing to be done by the other 
party, be illegal where made, the only exceptions 
being cases arising under the laws against usury; and 
a foreign law is never adopted by comity where it 
would be against the public policy of the forum, 
and prejudicial to its citizens.’”’ It is evident that the 
facts of this case did not necessitate any decision of 
the question of the extraterritorial validity of the 
English law on contracts made in England or where 
by direct stipulations the law of a foreign jurisdic- 
tion is adopted. In fact the court quotes approv- 
ingly the words of Mr. Justice [Iredell, in 
Searight v. Calbraith, 4 Dall. 327: “Every man 
is bound to know the laws of his own country, but 
no man is bound to know the laws of foreign coun- 
tries. In two cases, indeed (and, I believe, only in 
two cases), can foreiga laws affect the contracts of 
American citizens: (1) Where they reside or trade 
in a foreign country; and (2) where the contracts, 
plainly referring to a foreign contract for their exe- 
cution, adopt and recognize that as the lex loci.” 
The case of The Iowa, 50 Fed. Rep. 561, was probably 
the first case on the validity of stipulations as to for- 
eign laws. Inthis case the facts were practically 
identical with the preceding case. The contract was 
made in Boston for the shipment of cattle to Eng- 
land on a British steamer. The contract had, in 
addition, however, a stipulation tbat the contract 
should be governed by the law of England. The 
court declared this latter stipulation void and also 
the exemption from liability. The courtsaid: ‘The 
libelant is entitled to recover in spite of the clause 
providing that all questions arising under the con- 
tract shall be decided according to British law. This 
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seems to be an attempt, in an indirect way, to stipu- 
late that the shipowner shall be exempt from 
responsibility for the negligence of his servants, 
since the British law is supposed to uphold such 
exemptions. The form of the stipulation is imma- 
terial, and as its purpose is plainly to impose, upon 
a contract made here, a construction which our law 
rejects as eontrary to public policy, it must be held 
to be as much a nullity as the other clauses, which in 
express terms limit the liability of the owner.” This 
argument is undoubtedly the soundest on principle 
of any that have been advanced in support of the 
right to nullify stipulations fixing the lex loci con- 
tractus in such cases. Such stipulation in contracts 
made in this country area clear evasion and viola- 
tion of its laws, and therefore cannot be countenanced 
by the courts of this country.. To same effect: The 
Energia, 56 Fed. Rep. 124; Lewisohn v. Steamship 
Co., 56 Fed. Rep. 602; Brauer v. Compania Navigacion 
La Flecha, 57 Fed. Rep. 403. The Supreme Court of 
the United States bas not yet passed on this question. 
The nearest it has come to it is in the case of Liver- 
pool Steam Co. v. Phenix Insurance Co., 129 U. S. 
397, where it was held that a contract of affreight- 
ment, made in an American port by an American 
shipper with an English steamship company doing 
business there, for the shipment of goods there and 
their carriage to England, is an American contract 
and governed by American law, so far as regards the 
effect of a stipulation exempting the company from 
responsibility for negligence. An important phase 
of the court’s opinion is the extraordinary length to 
- which it goes to prove that the intention of the 
parties in making the contract was to be governed by 
the American law; and that, under the factsin this 
case, the place of contract was in America, no con- 
trary intention to be bound by the law elsewhere 
being shown. This leads to the inference that if the 
contract had been made in England, or if it had 
contained a stipulation to be bound by the law of 
England, the result would have been different. 
There are two decisions on the other side of this 
question. In the case of The Oranmore, 24 Fed. Rep. 
922, the libelant made a contract with a British 
steamer to carry cattle from Baltimore to Liverpool. 
By a clause in the contract it was agreed that any 
question arising under the contract or the bill of 
lading against the steamer should be determined by 
the law of England. There was the ordinary exemp- 
tion from liability for negligence. The court held 
that the parties to the contract, having expressly 
declared their intention that the contract should be 
governed by the law of England, that law must gov- 
ern as toits validity, obligation and interpretation, 
and that, therefore, the exemption being good under 
the English law was enforceable here. In the recent 


case of Wupperman v. The Carib Prince, 68 Fed. | 


Rep. 284, it was held that a bill of lading of goods to 
be carried in an English ship, signed in an English 
port, must be construed according to the law of En- 
gland; and that, therefore, the exemption from 
liability contracted for being valid under the English 
law is enforceable in our courts. This case was re- 
versed in the supreme court (170 U. S. 655), on 
another point, however, that the injury did not come 
within the exceptions stipulated for, thus impliedly 
affirming the validity of the stipulations. 

We are inclined to favor the following conclusions 
on this question: Where the contract is made in 
this country, the law of this country must centrol, 
and that any stipulation to be bound by the laws of 
any other country should be held to be invalid 





wherever it is evident that such stipulation is merely 
an evasion of our luw and only another method 
contracting for exemption from liability. But in 
every case where such fact is not apparent, or where 
the contract was made in the foreign jurisdiction, the 
law of the latter place should control. 
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A witness, who was quite blind, testified in detail 
as to a quarrel between the two. 

“Then Lew grabbed up achair and broke it over 
Jim’s head,” he said. 

“How do you know that?’’ asked the lawyer who 
was conducting the cross-examination. 

“IT was an eyewitness toit,’? remarked the blind 
man. 

‘An eyewitness?” repeated the lawyer doubtingly. 

“Yes,” said the blind man, “I was. <A piece of the 
leg hit me in the right eye. I certainly was an 
eyewitness.” 


Marshall R. E. See, of the Missouri supreme court 
was taking a convict to the state penitentiary. A 
man on the train asked him whattime it was. The 
marshal replied by a shake of the head, as he did not 
know. The man then asked the same question to the 
convict, who was thoughtfully gazing out of the car 
window as the train whirled along, and did not as 
first understand the question. 

“T say, what time have you?” the man repeated. 

“Oh, two years,” was the modest reply, which 
paralyzed the stranger, until the conductor came 
along and told him the time of day. 
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1, ACCOUNT, ACTION ON — Bookkeeper’s Affidavit.— 
Under Shannon’s Code, § 5561, a bookKeeper’s affidavit 
to the correctness of an account presented by a firm 
is insufficient to establish it.—Foster v. Scott County, 
Tenn., 658. W. Rep. 22. 

2. ACTIONS—Stayed Pending Construction of Will.— 
Where executor is garnished pending construction of 
will in probate court, all proceedings should be stayed 
pending such construction.—Duxbury v. Shanahan, 
Minn., 87 N. W. Rep. 944. 

38. ADVERSE POSSESSION—Constructive Possession.— 
If plaintiffs, by their agents or tenants, lived upona 
part of the land embraced by their deed,they had 
constructive possession of all of the land embraced 
therein that was notin the actual possession of de- 
fendants.—Krauth v. Hahn, Ky., 65S. W. Rep. 18. 

4, ANIMALS—Impounding Live Stock Running at 
Large.—Where stock running at large entered the in- 
closed field of defendant, he was authorized to im- 
pound and hold them for damages under Gen. Laws 
1899, ch. 128, § 14.—Graves v. Rudd, Tex., 658. W. Rep. 
68, 


5. APPEAL AND ERROR—Amount in Controversy De- 
termining Jurisdiction.—On error by plaintiff below, 
the difference between the amount claimed and the 
amount recovered determines the jurisdiction of the 
supreme court under Rev. St. § 6710, as amended April 
25, 1898.—People’s Bldg. & Loan Assn. v. Zimmerman, 
Ohlo, 61 N. E. Rep. 706. 


6. APPEAL AND ERROR—Assignment of Errors.— 
Conclusions of law stated by the court on special find- 
ings of fact must be questioned by an assignment of 
errors, and not presented as reasons for a new trial.— 
King v. Wright, Ind., 61 N. E. Rep. 796. 


7. APPEAL AND ERROR—Decree in Partition Final.— 
A decree ina suitfor partition directing the sale of 
land, where its sale or division was the only question 
in issue between the parties, is final forthe purpose 
of appeal.—East Coast Cedar Co. v. People’s Bank, U. 
S.C. C. of App., Fourth Circuit, 111 Fed. Rep. 446. 


8. APPEAL AND ERROR — Defendant Not Filing An- 
swer Not Entitled to Appeal.—A defendant who has 
not filed an answer cannot prosecute an appeal as 
against a co-defendant from a judgment dismissing the 
petition against both.—City of Lexington v. Home 
Const. Co., Ky.,65S. W. Rep. 1. 

9. APPEAL AND ERROR—Error in First Instance on 
Appeal.—A party cannot test the sufficiency of an an- 
swer in the first instance on appeal by direct assign- 
ment of error for that purpose.—Stephens v. smith, 
Ind., 61 N. E. Rep. 745. ; 

10. APPEAL AND ERROR—Failure to Assess Nominal 
Damages.—Where a judgment is erroneous only be- 
cause of failure to assess nominal damages, it should 
not be reversed.—Rauh v. Waterman, Ind.,6) N. E. 
Rep. 743. 

11. APPEAL AND ERROR—Joint Assignment of Error. 
—A joint assignment of error in conclusions of law is 
unavailing where appellants did not join inexceptions 
to such conclusions.— Davis v. Seybold, Ind., 61 N. E. 
Rep. 743. 

12. APPEAL AND ERROR — Submission on Agreed 
Statement of Facts.—Where a case has been sub- 
mitted on an agreed statement of facts,and 8 plea 
stating a good defense has been interposed,the su- 
preme court cannot determine whether the facts sus- 
tain the plea.—Robey v. State, Md., 50 Atl. Rep. 411. 

13. APPEARANCE—Filing Petition for KRemoval.—The 
filing ofa petition and bond for removal is not such 
an appearance as precludes the defendant from mov- 
ing to set aside the service of process after removal.— 
Tortat v. Hardin Min. & Mfg. Co.,U. 8.C. C.,D. 8. 
Dak., 111 Fed. Rep. 426. 

14. ARREST— Held for Second Grand Jury.—A person 





may be arrested and held to await the action of a 
grand jury, though a former grand jury failed to in- 
dict him.— £2 parte Baker, Tex., 658. W. Rep. 91. 

15. ASSAULT AND BATTERY—Failure to Find Degree 
of Offense.—Failure of the jury to find degree of the 
offense, where the indictment charged only a simple 
assault, held not erroneous.—McCulloch v. State, Tex., 
65S. W. Rep. 94. 

16. ATTACHMENT—Debtor’s Equity of Redemption.— 
Judgment creditor held entitled to attach a debtor’s 
equity of redemption without pursuing the statutory 
remedy by redemption.—Templeton v. Mason, Tenn., 
658. W. Rep. 25. 

17. ATTORNEY AND CLIENT—Fraud in Consenting to 
gudgment Against Client.—Attorney, who bad fraudu- 
lently consented to an allowance against a corpora- 
tion of claims against which he was employed to de- 
fend it, held not entitled to offset his claim for serv- 
ices against a claim in favor of the corporation’s re- 
ceiver for bis share of the proceeds of such fraud.— 
Harding v. Helmer, Ill., 61 N. E. Rep. 838. 

18. AUCTIONS AND AUCTIONEERS — Unreasonable Li- 
cense Fee.—$2,500 license fee for auctioneers held un- 
reasonable.—Margolies v. City of Atlantic City, N.J., 
50 Atl. Rep. 367. 

19. BANKRUPTCY—Compensation of Assignees Under 
Previous Assignment.— Assignees under a general as- 
signment constructively fraudulent under the bank- 
ruptcy act are not entitled to compensation from the 
estate for services rendered prior to the filing of peti- 
tion in bankruptcy againstthe assignor.— Wilbur v. 
Watson, U.8. D.C.,D. R. I.,111 Fed. Rep. 493. 

20. BANKRUPTCY — Deducting New Credits.—Bankr. 
Act 1898, § 60c, entitles a creditor to deduet the amount 
of new credits from the preferences he would other- 
wise be required to surrender before proving his 
claim, and is not limited in its applicationto cases 
where the trustee sues to recover such preferences.— 
In re Southern Overalls Mfg. Co., U. 8. D.C., N. D. 
Ga.,111 Fed Rep. 518. 


21. BANKRUPTCY — Deduction of New Credits.— 
Bankr. Act 1898, § 60c, entitles any preferred creditor 
to a deduction of new credits from preferences which 
he is required to surrender before proving his claim, 
and is not limited to cases where the trustee sues to 
recover the preferences.—/Jn re Soldosky, U.8. D.C., 
D. Minn., 111 Fed. Rep. 511. 


22. BANKRUPTCY—Referee’s Fees.— Where objections 
to a bunkrupt’s discharge are referred to a referee for 
hearing, he is entitled to a reasonable allowance for 
his services, in addition tothe fees allowed him by 
the bankruptcy law.—/n re Grossman, U.S. D. C., E. 
D. Mich., 111 Fed. Rep. 507. 


23. BANKRUPTCY— Right of Trustee to Sue in His Own 
Name.—Bankr. Act 1898, ch. 541, §§ 2le, 23b, 26, 46a, 70a 
(5), held to impliedly grant a trustee in bankruptcy 
power to sue in his own name ona demand due the 
bankrupt before commencement of bankruptcy pro- 
ceedings.—Pease v. McQuillin, Mass., 61 N. E. Rep. 819. 


24. BANKBRUPTCY—Right to Present Subsequent Peti- 
tion for Discharge.—A bankrupt, who has been re- 
fused a discharge, is not debarred from filing a sec- 
ond petition and obtaining a discharge thereunder ; 
its effect being a matter to be determined whenever 
occasion may arise.—In re Claff, U. 8. D. C., D. Mass., 
111 Fed. Rep. 506. 

25. BANKRUPTCY — Suit by Trustee to Annu! Convey- 
ance.—In a suit by a trustee in bankruptcy to annul a 
conveyance by the bankrupt to defendant, an issue 
whether the bankrupt had heldthe land merely as 
trustee for defendant’s mother held properly sub- 
mitted tothe jury.—Dutton v.Cloar, Tex., 658. W. 
Rep. 70. 

26. BANKRUPTCY—Vacating Adjudication of Bank- 
ruptcy.—A court of bankruptcy is without jurisdic- 
tion to vacate an adjudication of bankruptcy on a 
petition which was not filed until several terms had 
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elapsed after the adjudication was made.—/v re Ives, 
U. 8. D. O., E. D. Mich., 111 Fed. Rep. 495. 

27. BANKRUPTCY—Vested Remainders as Property.— 
The estate of a bankrupt in lands devised to his father 
for life, with remainder in fee to his children or their 
descendants incase any survive him, held to be a 
vested remainder, which passed to his trustee as 
property which he could have transferred.—Jn re Mc- 
Harry, U. 8. C. C. of App., Seventh Circuit, 111 Fed. 
Rep. 498. 

28. BANKS AND BANKING—Bank’s Liability for Cor- 
respondent’s Negligence.—A bank is not liabie to its 
customer for negligence of its correspondent as to the 
collection of a note, where there was no negligence in 
the selection of the correspondent.— Second Nat. Bank 
v. Merchants’ Nat. Bank, Ky., 65S. W. Rep. 4. 

29. BANKS AND BANKING — Transmittal of Funds.— 
What is a prompt transmittal of funds, within the 
meaning of an agreement between a bank and one 
who sends it notes for collection, depends upon the 
understanding ofthe parties, shown by the usage or 

* course of business between them.—McCormick Har- 
vesting Mach. Co. v. Yankton Sav. Bank, S. Dak., 87 
N. W. Rep. 974. 

30. BENEFIT INSURANCE—Compliance with Condition 
Precedent.—Failure to comply with conditions prece- 
dent to plaintiff’s right to recover sick benefits held 
waived by resisting payment on the ground that 
plaintiff had not been sick.—St. Clement v. L’Institut 
Jacques Cartier, Me., 50 Atl. Rep. 376. 


81. BILLS AND NoTES—Liability of Makerto Payee.— 
Maker of a joint and several note held liable to payee, 
though such note was also signed by him apparently 
as joint maker.—Fisher v. Diehl, Md., 50 Atl. Rep. 432. 


82. BILLS AND NOTES—Notes Given to l’revent a Pros- 
ecution.—Equity will not grant relief against notes 
given to prevent a prosecution, in absence of showing 
of a promise by defendants.—Paige v. Hieronymus, 
Ill.,61 N. E. Rep. 832. 

38. Bonps—Plea of General Performance.—A plea of 
general performance cannot be iaterposed to a dec- 
laration assigning breaches of the conditions of a 
bond.—Robey v. State, Md., 50 Atl. Rep. 411. 


34. BOUNDARIES— Report of Sarveyor.—It was not 
proper for a surveyor to include in his report a recital 
of facts of which he acquired knowledge prior to the 
survey, or to lay down the lines of tracts of land other 
than the tract he was ordered to survey.—Krauth v. 
Haho, Ky., 65S. W. Rep. 18. 

35. CARRIERS—Connecting Carriers.— The fact that 
one of two connecting carriers owns a large amount 
of stock of the other does not render such road liable 
for the negligence of the latter.—Gulf,C.&S8. F. Ry. 
Co. v. Lee, Tex., 658. W. Rep. 54. 

36. CARRIERS—Slipping on Car Step.—A passenger 
who fell on car steps which he knew were slippery, 
when he knew the conductor was at the other end of 
the car to assist persons on and off the train, was neg- 
ligent, and could not recover.—Pittsburg, C., C. & St. 
L. Ry. Co. v. Aldridge, Ind., 61 N. E. Rep. 741. 

37. CERTIORARI—Incumbent’s Title to Public Offices.— 
The legality of an incumbent’s title to a public oftice 
cannot be determined on certiorari, even though the 
parties to the writ consent.— Miller v. Inhabitants of 
Borough of Washington, N. J.,50 Atl. Rep. 341. 

38. CHAMPERTY AND MAINTENANCE—Conveyance of 
Adverse Interest.— A conveyance by one of two 
tenants in common to his co-tenant of an undivided 
interest in land held adversely is not champertous,— 
Speer v. Duff, Ky., 658. W. Rep. 126. 

39. CHATTEL MORTGAGE—Failure to Record General 
Mortgage as Chattel Mortgage.—Where mortgage was 
executed both on realty and personalty, and recorded 
only as a real estate mortgage, on foreclosure, it will, 
as against creditors of the mortgagor, be held void as 
a chattel mortgage.—Knickbocker Trust Co. v. Penn 
Cordage Co., N. J., 50 Atl. Rep. 459. 





40. CHATTEL MORTGAGES — Right of Creditors of 
Mortgagor Before Recording Mortgage.—Creditors of 
mortgagor having claims before chattel mortgrge is 
recorded, held entitled to priority, and, on recovery 
of judgment, may assert the same, notwithstanding 
the voluntary assignment.—Wimpfheimer v. Perrine, 
N.J., 50 Atl. Rep. 356. 

41. CHATTEL MORTGAGES—Unrecorded Bill of Sale.— 
Buyer of goods under unrecorded bill of sale without 
possession held to have no rights as against attaching 
creditor of seller.—Hawes v. Weeden, Mass.,61N. E_ 
Rep. 802. 

42. CIVIL SERVICE—Removal of Veterans.—Removal 
of veterans from financial department of the city of 
New York without charges and hearing held illegal.— 
Stutzbach v. Coler, N. Y., 61N. E. Rep. 697. 

43. COMMERCE — Constitutionality of Peddler’s 
License.—A city ordinance imposing a license tax 
on peddlers and itinerant retailers of goods is not in 
violation of the federal constitution or of the inter. 
state commerce law.—West v. City of Mt. Sterling, 
Ky., 65S. W. Rep. 120. 


44. CONSTITUTIONAL LAW—Establishment of Public 
Markets.—Laws 1899, ch. 292, § 1, providing for the 
establishment of public markets by cities having more 
than 50,000 inhabitants, held not special legislation.— 
State v. District Court of Ramsey County, Minn., 87 
N. W. Rep. 942. 

45. CONSTITUTIONAL LAW—Fire Escape Law.—The 
fire escape act (Laws 1897, p. 222) is not unconsti- 
tutional, as conferring iegislative power on the in- 
spector of factories.—Arms vy. Ayer, Ill.,61 N. E. Rep. 
851. 


46. CONSTITUTIONAL LAW—Long Acquiescence in the 
Validity of a Statute.—Where there is no doubt as to 
the meaning of a provision of the constitution, such 
meaning cannot be changed by the adoption of and 
long acquiescence in a statute in conflict therewith.— 
Virtue v. Board of Freeholders of Essex County, N. 
J.,50 Atl. Rep. 360. 


47. CONSTITUTIONAL Law—Regulating Charges to be 
Made by Stock Yards.—Act Kan. March 3, 1897, limiting 
the amount of charges to be made by a stock yards 
company, without limiting charges to be made by 
other similar corporations, without reference to the 
value of the services rendered, held to deny it the legal 
protection of laws, as making a positive discrimi. 
nation against it.—Cotting v. Godard, U. 8.S8.C., 22 
Sup. Ct. Rep. 30. 

48. CONTEMPT—Disobeying Injunction.—Where one 
commits contempt of court by removing fixtures 
from a mill contrary to an injunction, the court will 
not only order restoration, but impose a punishment 
for offense to its dignity.—Ashby v. Ashby, N. J., 50 
Ath Rep. 473. 


49. CONTEMPT—Power of Notary to Punish for Con. 
tempt.—A notary public has powerto punish witness 
for refusal to obey a subpcna decustecumfor taking 
deposition by imprisonment for contempt. — /n re 
Rauh, Ohio, 61 N. E. Rep. 701. 


50. CONTEMPT—Refusing to Sign Deposition.—A wit 
ness cannot be committed for contempt in refusing to 
sign a deposition where he claims it is inaccurate.— 
In re Hafer, Ohio, 61 N. E. Rep. 702. 


51. CONTINUANCE—ToO Bring in Proper Party.—Con 
tinuance in order to bring in a proper, but not neces 
sary, party, defendant having been guilty of delay in 
issuing citations, held properly denied.—Missouri, K. 
& T. Ry. Co. of Texas v. Yale, Tex., 65S. W. Rep. 57. 


52. CONTRACT—l’arol Agreement for Extension.— 
Verbal agreement for extension of time to fulfill term 
ofcontract held inadmissible in an action on such 
contract.—Walter v. Victor G. Bloede Co., Md., 50 Atl. 
Rep. 433. 

53. CONTRIBUTION—Electric Company of Constructor 
for Damages Suffered.—An electric light company 
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which was actively wrong in using defective ap- 
pliances was not entitled to contribution from the 
constructor of the plant for damages paid to a person 
jnjured.—International Light & Power Co. v. Maxwell, 
Tex., 65S. W. Rep. 78. 

54. CONVERSION—Ordering Realty to be Sold and 
Given to Residuary Legatees.—Where a will directs 
that certain land be sold, and the proceeds divided 
among the residuary legatees, and the share of one 
of such legatees lapses by her death before testator’s, 
the share will be treated for the purpose of distribu- 
tion as real,and not as personal, estate.—Canfield v. 
Canfield, N. J.,50 Atl. Rep. 471. 

55. CORPORATIONS-— Dissenting Stockholders.-- Reor- 
ganization schéme under English companies act held 
invalid because contemplating excessive calls on dis- 
senting stockholders.—Bank of China, Japan & The 
Straits v. Morse, N. Y., 61 N. E. Rep. 774. 

56. CORPORATIONS—Illegal Calls on Stock.—Illegality 
of call for amount unpaid on stock in an English cor- 
poration may be set up as a defensein an action in 
New York to recover such amount,—Bank of China» 
Japan & The Straits v. Morse, N. Y.,61 N. E. Rep. 774. 

57. CORPORATIONS—Liability of Directors.— Where 
domestic corporation is dissolved under Corporation 
Act, § 31, and its assets divided by the directors, held, 
that they were personally chargable with debt due by 
corporation to complainant. — Keen v. Maple Shade 
Land & Improvement Co., N. J., 50 Atl. Rep. 467. 

58. CORPORATIONS—Providing Plan of Suit.—Where 
the legislature provides the county in which a do- 
mestic corporation can be sued, such provision is ex- 
clusive. — Western Travelers’ Acc. Ass’n. v. Taylor, 
Neb., 87 N. W. Rep. 950. 

59, COUNTIES—Assessor’s Salary.—Payment of an 
assessor’s salary beyond the amount appropriated 
cannot be compelled until the amount has been fixed 
by the proper board.—State v. Wayne County Council, 
Ind., 61 N. E. Rep. 715. 

60. CounTy—Confirming Location of County Line.— 
A decree confirming the location of a county line as 
established and recognized for half acentury should 
not be overthrown unless error clearly appears.— 
Lampasas County v. Coryell County, Tex.,65 S. W. 
Rep. 67. 

61. CouRTS—Advisory Opinions-—The supreme court 
will not give its advisory opinion on questions in ex- 
ceptions reserved in a rule to show cause why anew 
trial should not be granted.—Holler v. Ross, N. J., 
50 Atl. Rep. 342. 

62. CRIMINAL EVIDENCE— Declarations of Wife.—Dec. 
larations of the wife of a murdered manto an officer 
held inadmissible, as hearsay.— Commonwealth v. 
Nelson, Mass., 61 N. E. Rep. 802. 

63. CRIMINAL EVIDBNCE—Limitation of Confessions. 
—On a joint trial of two or more defendants, evidence 
of a confession should be limited directly to the party 
making it.—Cleavenger v. State, Tex.,65S. W. Rep. 
89. 

64. CRIMINAL Law—Procuring Crime to be Com- 
mitted.—Where party procures crime to becommitted, 
the indictment may charge him directly with the com- 
mission, or he may be charged as principal.—State v. 
Briggs, Minn., 87 N. W. Rep. 935. 

65. CRIMINAL TRIAL—Two Indictments for the Same 
Offense.—Conviction of murder in the second degree 
under an indictment charging murder in the first de- 
gree held after new trial, nota barto a subsequent 
prosecution under new indictment for murder in the 
second degree.—Coleman v. State, Tex.,65S. W. Rep, 
90. * 

66. DAMAGES—Nominal Damages.—Where supreme 
court held a contract binding a contention on assess- 
ing damages for breach, that only nominal damages 
should be awarded, he!d without merit. — Speirs v, 
Union Drop-Forge Co., Mass., 61 N. E. Rep. 825. 

67. DEATH—Suing Master and Servant for Latter’s 





Tort.— Under Ky. St. § 6, an engineer and fireman, 
through whose negligenee in running a train at a high 
rate of speed another was killed, may be sued jointly 
with the railroad company to recover damages for the 
killing.—Winston’s Admr. v. Illinois Cent. R. Co., Ky., 
65 8. W. Rep. 13. 

63. DEED—Acceptance of Conveyance to Son.— Where 
land conveyed by a father to his son had been the 
home of the son and his family for years, the law will 
presume an acceptance without clear proof to the 
contrary.—Pennington v. Lawson, Ky., 65 8. W. Rep. 
120. 

69. DEPOSITION—Right of Notary toIssue Subpe@na 
Duces Tecum.—A subpcna to appear before a notary 
public and testify to deposition may direct witness 
to bring books under his control.—/n re Rauh, Ohio, 
61 N. E. Rep. 701. 

70. DivorcE—Condonation.—In a suit for divorce on 
the ground of adultery, the husband condones the of- 
fense by subsequent cohabitation.—Toulson v. Toul- 
son, Md., 50 Atl. Rep. 401. 

71. Divorce—Pleadiag Condonation.—Where, in an 
action for divorce, it is claimed that the acts of cruelty 
complained of have been condoned, such condonation 
must be pleaded.—Breedlove v. Breedlove, Ind., 61 N. 
E. Rep. 797. 

72. EJECTMENT—Agreement as to Dividing Line.—An 
answer aJleging an agreement between defendant and‘ 
plaintiffs’ vendor fixing a dividing line between him 
and defendant stated a good defense. — Tayior v. 
Davis, Ky., 658. W. Rep. 7. 

73. EJECTMENT—Recovering Vossession of Dedicated 
Street.—Ejectment is proper remedy by borough 
to recover possession of a dedicated street.—Borough 
of South Amboy v. New York &L. B.R.Co.,N. J., 50 
Atl. Rep. 368. 


74, ELECTRICITY—Knowledge of Electric Company 
of Dangerous Condition of Wires.—Evidence that a 
wire heavily charged with electricity was placed by an 
electric light company near another wire, which ran 
to the sidewalk, held to charge the company with 
knowledge that persons were ilable to injury 
thereby.—Internationa!l Light & Power Co. v. Maxwell 
Tex., 658. W. Rep. 78. 


75. EMINENT DOMAIN—Destruction of Private Right 
of Way.—The destruction of a private right of way by 
a municipal corporation held to be ‘‘a taking of prop- 
erty,” giving the owner a right of action for damages. 
—De Lauder v. Commissioners of Baltimore County, 
Md., 50 Atl. Rep. 427. 


76. EQuitTy—Compelling Erection of Gates at Rail- 
road Crossings.—Act March 16, 1898, authorizing a court 
of chancery on petition to compel railroad company 
to erect gates at crossing, held not to confer on it the 
exercise of a power belonging to a legislative depart- 
ment.—Inhabitants of Palmyra Tp. v. Pennsylvania R. 
Co., N. J., 50 Atl. Rep. 369. 

77. ESTOPPEL—Recitals in Deed.—A purchaser is 
estopped by the recitals of a deed forming a link in 
his chain of title, if such recitals would work an estop- 
pel against his vendor.— Krauth v. Hahn, Ky., 65S. W. 
Rep. 18. 

78. ESTOPPEL—Reference on Agreement to Ascertain 
Damages.—Where a case was submitted to an assessor 
by agreement to aseertain damages, a contention on 
appeal that the contract had been rescinded is con. 
trary to the agreement of the parties.—Speirsv. Union 
Drop-Forge Co., Mass., 61 N. E. Rep. 825. 

79. EvipENCcE—Docket of Justice.—Entries of ma- 
terial facts on docket of justice are evidence thereof.— 
Goldstein v. Fred Krug Brewing Co., Neb., 87 N. W: 
Rep. 958. 

80. EvVIDENCE—Expert Evidence as to Foreign Laws, 
—Expert evidence as to rulings of English courts 
cannot control the statutes and decisions to the con- 
trary.—Bank of China, Japan & The Straits v. Morse, 
N. Y.,61 N. E. Rep. 774. 
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81. EvIDENCE—.Judicial Notice of Official Signatures. 
—Courts will take judicial notice of the names and 
signatures of the officials of the state.—Marsee v. Mid- 
diesborough Town Lands Co., Ky., 65S. W. Rep. 118. 

82. EXCEPTIONS, BILL oF—Compelling Trial Judge to 
Sign.—Under Burns’ Rev. St. 1901, §§ 1349, 1181, the ap- 
pellate court will not issue mandamus to compel a 
circuit judge to sign a bill of exceptions, where no 
transcript and assignment of errors were filed or no. 
tice given.—State v. Woodhull, Ind., 61 N. E. Rep. 74. 

83. EXECUTION—Liability of City Clerk for Turning 
Over Fees to Treasurer.—City clerk held not liable to 
recover for money deposited with him by judgment 
debtor upon application for liquor license and turned 
over to the city treasurer in violation of an order pro- 
hibiting the payment of the fund.—Tindail v. Rust, N. 
J., 50 Atl. Rep. 349. , 

84. EXEOUTION—Poor Debtor Laws.—Under Pub. St. 
ch. 162, § 28, judgment debtor, giving bond to apply for 
relief under the poor debtor laws, held required to see 
that a magistrate was present at the time and place 
fixed for his examination.—Bliss v. Kershaw, Mass., 
61 N. E. Rep. 823. 

85. BXECUTORS AND ADMINISTRATORS—Allowance of 
Claims may be Subsequently Disputed.—The allowance 
of claims against a decedent’s estate in the orphans’ 
. court does not figally establish their validity, and 
they may be subsequently disputed by the executor.— 
Strasbaugh v. Dallman, Md., 50 Atl. Rep. 417. 


86. EXECUTORS AND ADMINISTRATORS— Claims for 
Breach of Warranty.—Claim for breach of warranty 
in sale of personalty against a deceased vendor must 
be presented within time fixec by probate court.— 
Clark v. Gates, Minn., 87 N. W. Rep. 941. 


87. EXECUTORS AND ADMINISTRATORS—Court’s Di- 
rection as to Disposition.—Under a will directing dis- 
tribution of the proceeds of a sale of testator’s prop- 
erty,the executors were not entitled to direction of 
the court as to such disposition until the sale had been 


made and the proceeds were on hand.—Tuttle v. Wool-- 


worth, N. J., 50 Atl. Rep. 445. 


88. EXECUTORS AND ADMINISTRATORS— Parties to 
Order of Sale.—A mortgagor not in possession of land 
mortgaged is not a necessary party to proceedings by 
executor of purchaser to obtain order to sell the land 
to pay debts.—Denison University v. Manning, Ohio, 
61 N. E. Rep. 706. 

89. EXECUTORS AND ADMINISTRATORS—Right of Pub- 
lic Administrator to Funds of Unknown Men.—A pub- 
lic administrator granted letter of administration on 
the estate of an unknown man, whose body was found 
tioating and buried at sea, held entitled to possession 
of money taken from the body and paid into the ad- 
miralty court, after an award had been made tothe 
salvors and paid therefrom.—Gardner y. Ninety Nine 
Gold Coins, U. 8. D. C., D. Mass., 111 Fed. Rep. 552. 


90. EXECUTORS AND ADMINISTRATORS-— Setting Aside 
Exempt Property for Widow Does Not Affect Owners.— 
An order of the county court under Rev. St. arts 2046, 
2049, setting apart the exempt property of a deceased 
for the benefit of the widow and children, does not af- 
fect the rights of those owning the property.-—Simms 
v. Hixon, Tex., 658. W. Rep. 36. 


91. EXEMPTIONS—Continuance After Death of Family. 
—An exemption of personal property from forced sale 
while the debtor bas a family does not continue in his 
favor after the other members of the family are dead. 
—Allen v. Ashburn, Tex., 65S. W. Rep. 45. 


92, EXTRADITION—Trial After Void Extradition Pro- 
ceedings.—A person accused of crime committed 
within the state may be tried there, though he has 
been brought into it by virtue of extradition pro. 
ceedings, which are void.—£v parte Baker, Tex., 65 
S. W. Rep. 91. 

93, FALSE IMPRISONMENT—Imprisonment on Advice 
of Attorney.—Attorney advising court in good faith 





held not liable to opposimg party for the latter’s im- 
prisonment.—Roth v. Shupp, Md., 50 Atl. Rep. 430. 

94. FEDERAL JURISDICTION—Federal Courts Bound 
by Rules of Evidence of State Courts.—Under the pro- 
visions of the conformity act (Rev. St. § 721), the rules 
of evidence of the courts of a state, established by 
statute or decision, become those of a United States 
court sitting therein in actions at law.—Parker y¥y. 
Moore, U.S. C.C., D. 8. Car., 111 Fed. Rep. 470. 

95. FIRE INSURANCE— Waiver of Notice of Cancel. 
lation.—General insurance agency may waive notice 
of cancellation and issue a renewal policy in another 
company.—Hamm Realty Co. v. New Hampshire Fire 
Ins. Co., Minn., 87 N. W. Rep. 933. 

96. FIXTURES— Adjustable Machinery.— Machinery 
fastened to the floors by adjustable attachments, 
which can be removed without injury, remain per- 
sonalty.—Knickerbocker Trust Co. v. Penn Cordage 
Co., N. J., 50 Atl. Rep. 459. 

97. FRauD-—Misrepresenting Book to be Copyrighted. 
—Where defendant alleges fraud in representing a 
book to be copprighted, statement printed on fiyleaf 
of book to that effect did not preclude defendant from 
showing the contrary.—Coffey v. Hendrick, Ky., 658. 
W. Rep. 127. 

98. FRAUDS, STATUTE OF—Memorandum Does Not 
Constitute Contract.—Memorandum of sale held not 
to constitute the contract of sale itself, but merely 
evidence thereof, and evidence therefore held admis- 
sible to show that it did not contain all the terms of 
the contract. and was insufficient within the statute 
of frauds.—Fisher v. Andrews, Md., 50 Atl. Rep. 407. 

99. FRAUDS, STATUTE OF—Promises of Father to 
Reimburse Son’s Surety.— Promise by father to reim- 
burse piaintiff, if he became surety for his son and was 
obliged to pay the debt, held a special promise to an- 
swer for debt of another, wi:hin the statute of frauds. 


‘—Hartley v. Sundford, N. J., 50 Atl. Rep. 454. 


100. FRAUDULENT CONVEYANCES—Note Greater than 
Amount of Debt—A payee held not barred, by the 
maker’s fraud toward creditors, from bringing an ac- 
tion ona note which was fora greater amount than 
his debt.—Murphy v. Murphy, Conn., 50 Atl. Rep. 394. 

101. GAMING—Contracts for Future Delivery Without 
Intention to Accept Delivery.—Under the statute of 
South Carolina, a broker who advanced margins for 
his principal on a purchase of cotton for future de- 
livery in the New York Cotton Exchange cannot re- 
cover the same from his principal, where the latter 
testifies that he had no intention of accepting delivery 
of the cotton, although by the rules of the exchange, 
subject to which the contract was made with his 
knowledge and assent, his acceptance could have been 
enforced.—Parker v. Moore, U. 8. C.C., D.8. Car., 
111 Fed. Rep. 470. 

102. GRAND JuURY—Stenographer’s Notes as Evi- 
dences.— Where a stenographer took the testimony of 
certain witnesses before the grand jury which indicted 
defendant of murder, she may testify to the correct- 
ness of her notes and read them in the trial court.— 


Keith v. State, Ind., 61 N. E. Rep. 716. 


103. HAWKERS AND PEDDLERS—Look Agent asa lPed- 
dler.—Under Ky. St. § 4218, providing that no person 
who sells books shall be deemed a peddler within the 
statute requiring a license, a number of bound sheets 
forthe use of farmers in keeping a record of their 
transactions, with printed headings, held a book.— 
Coffey v. Hendrick, Ky., 65S. W. Rep. 127. 

104. HBALTH—Erection of Fire Escapes.—Under Laws 
1897, p. 222, notice to owners to erect fire escapes was 
not necessary te fix their liability for failure to con- 
struct such escapes.—Arms y. Aver, IIl., 61 N. E. Rep. 
851. 

105, HEALTH—Requisites of Charge for Violation of 
Health Ordinance.—Conviction for violation of health 
ordinance need not expressly charge creation and 
maintenance of nuisance, where the complaint charges 
acts defined to be a nuisance by the ordinance.—Board 
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of Health of Asbury Park v. Rosenthal, N. J., 50 Atl. 
Rep. 439. 

106. HigHways—Assessment for Making Street Inter- 
sections.— In proceedings under the local improve- 
ment act of 1897 for a special assessment for the con- 
struction of a sidewalk, the cost ofthe walk at inter- 
section of streets held properly included in the cost of 
the improvement.—Gage v. City of Chicago, Ill., 61 N. 
E. Rep. 849. 

107. HiGHwaYs—Dedication of Street.—Where lanc 
has been dedicated to a city for street purposes, and 
the dedication has been duly accepted, failure or de- 
lay in completing the opening of such street will not 
defeat the dedication.—City of Dallas y.Gibbs, Tex., 
65 8S. W. Rep. 81. 

108. HigHWayYSs— Reassessment of Damages.—On peti- 
tion for reassessment of damages caused by altering a 
highway, the court is not bound by the finding on the 
original assessment.—Votter v. City of Putnam, Conn., 
61 N. E. Rep. 395. 

109. HOMESTEAD — Matured Crops. — Matured crops 
grown on, but not severed from, the homestead, are 
exempt from forced sale.—Allen v. Ashburn, Tex., 65 
S. W. Rep. 45. 

110. HOMICIDE — Conflicting Evidence. — The rule 
that, where the evidence is conflicting, the finding of 
the jury should not be disturbed, when supported by 
ample evidence, applies to capital, as to other, cases. 
—Keith v. State, Ind., 61 N. E. Rep. 716. 

111. HOMICIDE — Death Resulting from Improper 
Treatment.—Under len. Code, art. 652, defendant held 
entitled to an affirmative instruction that he was not 
responsible for decedent’s death, if the wound in- 
flicted was not mortal, and if the death resulted from 
neglect or improper treatment. — Johnson vy. State, 
Tex., 65S. W. Rep. 92. 

112. HOSPITALS—Compensation of Extra Physicians. 
—While the county board of health may employ such 
physicians at the county pest house duriag an epi- 
demic as necessary, the power to fix the compensa- 
tion of the persons thus employed is in the fiscal court 
of the county.—Walker v. Henderson County, Ky., 65 
Ss. W. Rep. 15. 

113. HUSBAND AND WIFE — Descent of Community 
Property.—W here a busband and wife own community 
property,and the husband dies, leaving his widow 
and a daughteras his only heirs, his undivided half 
interest inthe community property descends to the 
daughter.—Simms v. Hixon, Tex., 658. W. Rep. 36. 


114. HUSBAND AND WIFE—Requisites of Charge of 
Abandonment.—To charge a husband with abandon- 
ment which will give the wife ground for divorce, 
where she left his home, it must be shown that her 
leaving was against her willand because of conduct 
on bis part which would have been ground for divorce. 
—Barnett v. Barnett, Ind., 61 N. E. Rep. 737. 


115, HUSBAND AND Wi¥FE—Right of Wife to Excess of 
Fundson Foreclosure Sale.—Under Burns’ Rey. St. 
1901, § 2669, where, on foreclosure of a mortgage in 
which the wife joined, a husband’s land is sold for 
more than necessary to pay the mortgage, she is en- 
titled to the excess to the extent of one-third the value 
of the property, in preference to his judgment credit- 
ors.—Bartmess v. Holliday, Ind., 61 N. E. Rep. 750. 

116. INFANTS—Payment of Attorney Employed by 
Next Friend.—Where the next friend of several in- 
fants employs an attorney, who procures a decree for 
the sale of certain real estate belonging to the infants, 
the attorney is entitled to compensation from the pro- 
ceeds arising from the sale.—Senseney v. Repp, M@., 50 
Atl. Rep. 416. 

117. INFANTS—Retaking Property Sold to Minor.— 
Where an infant purchases a bicycle and fails to per- 
form the contract, and the seller retakes the bicycle, 
the infant may recover payments made.—Gillis v. 
Goodwin, Mass., 61 N. E. Rep. 818. 

118. INJUNCTION—Enforcing Action on Appeal Bond. 





—Bill for injunction restraining action on appeal 
bond, on the ground that the judgment from which 
the appeal was taken was fraudulently obtained, held 
demurrable as not showing that complainant would 
sustain injury.—Doane v. Fuller, Ill.,61 N. E. Rep. 839. 

119. INNKEEPERS—Responsibie for Horses.—An inn- 
keeper is responsible to the owner ef horses, only 
where they are delivered to him to be cared for.— 
Bradley Livery Co. v. Snook, N. J., 50 Atl. Rep. 358. 

120. INSANE PERSON—Traversing the Inquisition.—It 
was forthe chaneellorto determine by a private ex- 
amination ofthe alleged lunatic whether he had an 
intelligent desire to traverse the inquisition.—Jn re 
Davenport, N. J., 50 Atl. Rep. 441. 

121. INSURANCE—Avoidance Because of Assignment. 
—Assignment of goods for benefit of creditors held to 
avoid the policy.—Ohio Farmers’ Ins. Co. v. Waters, 
Ohio, 61 N. E. Rep. 711. 

122. INTEREST—Iaws Controlling Rate.—The law of 
the state where a contract is to be performed controls 
with respect to the rate of interest thereon.—Clarke v. 
Taylor, Ark., 658. W. Rep. 110. 

123. INTOXICATING LIQUORS — Appealing from Issu- 
ance of License.—Persons remonstrating against the 
issual of license to a druggist to sell liquor cannot ap- 
peal from a grant thereof without executing an ap- 
peal bond.—Hamilton v. McKinney, Ky., 65S. W. Rep. 
2. 

124. INTOXICATING LIQUORS—Licensing Druggists.— 
Under St. 1894, ch. 428, § 7, and St. 1896, ch. 397, § 10, held 
that, where a town votes “No” on the genera! question 
astothe granting of liquor licenses, the power to 
grant licenses of the sixth class to druggists revests 
inthe mayor and saldermen.—Fitzgerald v. Hurley, 
Mass., 61 N. E. Rep. 815. 

125. INTOXICATING LIQUORS—Selling Liquor before 
Expiration of Appeal on Application.—Under Acts 1875, 
p. 55, if an applicant for a liquor license does not wait 
the ten days allowed for an appeal if there has been a 
remonstrance, but takes his license, he places himself 
inthe attitude of losing the fee if the appeal is suc- 
cessfully prosecuted.—State v. Sopher, Ind.,61N. E. 
Rep. 785. 

126. JUDGES—Liability to Litigants.—A judicial of- 
ficer acting in good faith is not liable in damages toa 
litigant in his court.—Roth v. Shupp, Md., 50 Atl. Rep. 
430. 

127. JODGMENT—For Money Lost at Gaming.—Under 
Ky. St. § 1955, in an action on a superseadeas bond, the 
fact that the judgment appealed from was for money 
lost at gaming constitutes no defense, as that fact did 
not render the judgment void.—Jacob v. Hill, Ky., 65 
S. W. Rep. 21. 

128. JoDGMeNT—Founded on Pleadings.—Judgment 
must be founded on the issues made by the pleadings. 
—State v. Haverly, Neb., 87 N. W. Rep. 959. 


129. LANDLORD AND TENANT—Leasing Premises Al- 
ready Occupied.—Where a lease is given while the 
premises are in the possession of another under a ten- 
ancy without attornment, the owner is the proper 
party to give notice to quit and sue in ejectment.— 
Maher vy. Hanley Brewing Co., R. I., 50 Atl. Rep. 392. 

130. LANDLORD AND TENANT — Lessor’s Liability on 
Covenants After Conveyance.—A lessor who cove- 
nants to either purehase the improvement or to sell 
the land to the lessees at the termination of the lease, 
is not released from liability underthe covenant by a 
conveyance of the reversion to a third person.—Car- 
penter v. Pocasset Mfg. Co., Mass., 61 N. E. Rep. 816. 

131. LANDLORD AND TENANT—Recovering Damages 
for Distress in Rent.—Damages sustained from the 
negligence of an officer levying on property in distress 
proceedings held properly reconvened in a suit for 
rent.—Hurst v. Benson, Tex., 65 S. W. Rep. 76. 

132. LANDLORD AND TENANT— Waiver ‘of Lien on 
Crop.—A landlord who consents that third persons 
furnishing supplies to his tenant to make a crop shall 
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dispose of the same held not to waive his lien onthe 
crop.—Bingham v. Cross, Ark., 658. W. Rep. 101. 

133. LeasE—Fixing Rent Annually by Resolution.— 
Where amount of rent js to be fixed annually by reso- 
lution, no form of resolution is required, provided it 
fixesthe amount with reasonable certainty.—Ocean 
Grove Camp Meeting Aasn. of M. E. Church v. San- 
ders, N. J., 50 Atl. Rep. 449. 

134. LICENSES—Delegating Power to Impose License 
Fees.—Where a municipal council has power to im- 
pose license fees for revenue, it cannot delegate the 
power to the mayor or city recorder.—Thurlow Med 
ical Co. v. City of Salem, N. J., 50 Atl. Rep. 475. 

135. LiceNsEsS—Employment Agencies.—Hurd’s Rev. 
Stat. 1899, p. 848, requiring a license for employment 
agencies, heid a valid exercise of the state’s right to 
tax particular occupations.—Price v. People, IIll., 61 N. 
E. Rep. 844. 

136. LICENSES—Right to Sell Farm Products.—Ordi- 
nance authorizing license fee asaconditiontotheright 
to sell products of the vendor’s farm, held invalid.— 
Driscoll vy. City of Salem, N. J., 50 Atl. Rep. 475. 

137. LICENSES—Miscellaneous.—The court bas power 
to determine whether license fees are a reasonable 
imposition under the police power.—Margolies v. City 
of Atlantic City, N. J.,50 Atl. Rep. 367. 

138. LIMITATION OF ACTIONS — Burden of VProof.— 
W here the defendant pleads the statute of limitations 
in an action on account, the burden is upon the plaint- 
iff to show that the action is not barred.—Watkins v. 
Martin, Ark., 65S. W. Rep. 103, 

1389. MALICIOUS PROSECUTION — Bad Character of 
Plaintiff.—That bad character of plaintiff in action 
for malicious prosecution was known to party making 
accusation, held material to show want of malice.— 
Hlubek v. Pinske, Minn., 87 N. W. Rep. 939. 

140. MALICIOUS l’ROSECUTION—False Affidavit as to 
Commission of Crime.—One making affidavit as to 
facts not constituting a crime, whereby another is im. 
prisoned, held liable in malicious prosecution, if his 
affidavit is false.—Navarino v. Dudrap, N. J., 30 Atl. 
Rep. 353. 

141, MANDAMUS — (‘ompelling County to Make Ap 
propriation to ’ay a Claim-—Where a claim against a 
county bas not been included in the estimates for the 
year, mandamus will not lie to compel the county 
council to make an appropriation for the payment.— 
State v. Wayne County Council, Ind., 61 N. E. Rep. 715. 

142. MANDAMUS—Issuance of Road Tax Receipts.—A 
judgment of mandamus against a road supervisor to 
issue a road tax receipt is binding on his successor in 
office.—Schrader v. State, Ind., 61 N. E. Rep. 721. 

143, MANDAMUS—Title to Office.—Title to office can- 
not be tried by mandamus.—State v. Haverly, Neb., 
87 N. W. Rep. 959. 

144. MANDAMUS—To Compel Treasurer to Pay School 
Bill.—Mandamus held to lie to compel a city treasurer 
to pay a bill contracted by the school committee, the 
same being a ministerial act.—Times Pub. Co. vy. 
White, R.1.,50 Atl. Rep. 383. 


145. MASTER AND SERVANT—Assumption of Risk.—It 


being the duty of the foreman to see that the hand 
car was properly loaded, plaintiff did not assume the 
risk of poor loading unless it was such that an ordi- 
nary prudent person situated as he was would by the 
exercise of ordinary care have perceived and avoided 
it.—Ward v. Louisville & N. R. Co., Ky., 668. W. Rep. 


D 


146. MASTER AND SERVANT — Complying with Fore- 
man’s Orders.—In an action by a servant for injuries, 
that plaintiff was ordered to dothe work by the fore- 
man, held not torelieve him from the exercise of due 
care.— Meunier vy. Chemical Paper Co., Mass., 61 N. E. 
Rep. 810. 

147. MASTER AND SERVANT—Defective Implements.— 
In an action for personal injuries from defective tools, 
employer held not negligent in failing to provide im- 





plements of the latest description.—Dwyer v. shaw, 
t. 1,50 Atl. Rep. 389. 

148. MASTER AND SERVANT—Failing to Comply With 
Custom as to Safe Scaffolding.—Where a servant of a 
contractor for the stone setting on a building was 
killed by the giving way of a defective scaffold, that a 
custom prevailed whereby it was the duty of the 
brickiayers to construct such scaffolds held not to re 
lieve the master from liability.—McBeath v. Rawle, 
Ill., 61 N. E. Rep. 847. 

149. MASTER AND SERVANT—Servant Accepting Duty 
to Repair.—A mrster held not liable for injuries to a 
servant caused by the breaking of a stepladder, which 
the servant has accepted the duty of keeping in re 
pair.—Drum v. New England Cotton Yarn Co., Mass., 
OLN. E. Rep. 812. 

150. MASTER AND SERVANT—Unsafe Tools.—Where a 
master knows, or could know by the use of ordinary 
diligence, that the tools provided for the servant are 
unssfe, and the servant without contributory fault 
suffers injury thereby, the master is liable.—Smith v 
Gulf, W. T. & P. Ry Co., Tex., 65S. W. Rep. 83. 

151. MoRTGaGES—Filing Evidence of Title.—The as 
siguee of a mortgage is not bound to file evidence of 
his title to the mortgage before exercising the power 
of sale in it.—Erb v. Grimes, Md., 50 Atl. Rep. 897. 

152. MUNICIPAL CORPORATIONS—Constitutional Lim- 
itation of Indebtedness. — Bonds issued by city 
under the Iowa statute to pay the cost of street im- 
provements in the first instance create an indebted- 
ness of the city, and are affected by the constitutional! 
limitation upon the power of the city to contract in- 
debtedness.— Burlington Sav. Bank v. City of Clinton, 
U.S.C. C., N. D. Iowa, 111 Fed. Rep. 439. 

153. MUNICIPAL CORPORATIONS — Property Owner's 
Duty as to Repairs on Sidewalk.—A property owner’s 
duty to a person employed by another to make re- 
pairs within barriers closing the sidewalkto the pub 
lic must be determined by the common law, and not 
by a city ordinance requiring openings in the walk to 
be covered.—Sullivan vy. City Nat. Bank, Tex.,65 8. W. 
Rep. 39. 

154. NEGLIGENCE—Burden of Showing Centributory 
Negligence.— Act Feb. 17, 1899, putting burden of 
showing contributory negligence in personal injury 
cases on defendant held not unconstitutional.—South- 
ern Indiana Ry. Co. v. Peyton, Ind., 61 N. E. Rep. 722. 

155. NEGLIGENCE — Failure to Allege Contributory 
Negligence.—Under Act Feb. 17, 1899, no presumption 
adverseto plaintiff will arise on failure to allege 
freedom from contributory negligence. — Southern 
Indiana Ry. Co. v. Peyton, Ind., 61 N. E. Rep. 722. 

156. NEGLIGENCE—Frightening Horses on the High 
ways.—W here a railroad company left a freight car on 
which was a street car covered with white canvass, 
near a highway, for the street car company to unload, 
and, while being unloaded, a horse on the highway 
was frightened thereby, defendant was not liable.— 
Patnoude v. New York, N. H. & H. R. (o., Mass., 61 N. 
E. Rep. 813. 

157. NEGLIGENCE—Negligence of Parent Imputable 
to Child.—In action against street railway company 
for death of child negligence on part of parents pre- 
clude a recovery.—Cotter v. Lynn & B. R. R., Mass., 6! 
N. E. Rep. 818. 

158. NEW TRIAL—Illegal Depositions.—A motion for 
a new trial because of illegal depositions is not to be 
denied because of no objection at trial, where facts 
were unknown to moving party at time of trial.—Doss 
v. Soap, Tex., 658. W. Rep. 38. 

159. NUISANCE—Requisite of Indictment.—An indict- 
ment for public nuisance need not conclude formally 
‘*to the common nuisance of all people.”—State v 
Middlesex & 8. Traction Co., N. J.,50 Atl. Rep. 354. 

160. NUISANCES — Stepping Stone on Stone Walk.— 
Stepping stone on a stone walk in front of a house 
held not a nuisance, rendering the owner of house lia- 
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ble to person injured by stumbling over it.—Robert 
v. Powell, N. Y., 61 N. E. Rep. 699. 

161. OFFICERS—Changing Boundary Lines as Affect- 
ing Title to Officer.—Alteration of district boundary 
lines will not deprive a county commissioner then 
holding office of his right thereto, though by the 
change of boundary line his residence is without the 
boundary lines of the district from which he was 
elected.—State v. Haverly, Neb.,87N. W. Rep. 959. 


162. OFFICERS—Proper Mode of Ouster by Quo War- 
ranto.—Unsuccessful contestee in possession of the 
office of clerk of the circuit court, held entitled to an 
injunction restraining contestant from forcibly inter- 
fering with his possession or assuming the functions 
of the office without proceeding by quo warranto.— 
Rhodes v. Driver, Ark., 65S. W. Rep. 106. 


163. PARTITION—Varties Holding Liens Not Neces- 
sary Parties.—Creditors baving liens on the interests 
of some the tenants in common of atract of land are 
not necessary partiesto a suit for its partition; but, 
where the land is sold, they may intervene and assert 
their liens against the share of their debtor inthe pro- 
ceeds.—East Coast Cedar Co. v. People’s Bank, U.S. 
C. C. of App., Fourth Circuit, 111 Fed. Rep. 446. 


164. PARTNERSHIP — Corporation as a Partner.— 
Where several creditors of an insolvent formed a 
partnership to purchase the insolvent’s stock and dis- 
pose of it, that one of them is a corporation held not 
to warrant dismissal of a bill filed by one of the part- 
ners for an accounting.—Kelley v. Biddle, Mass., 61 N. 
E. Rep. 821. 

165, PARTNERSHIP — Failure to Perform’ Partnership 
Duties.—Action lies by one party to a partnership 
contract against the other party for its breach by rea- 
son of defendant’s failure to perform his partnership 
duties.—Tevis v. Carter, Ky.,65S. W. Rep. 17. 


166. PATENTS—Defense to Action in Royalty.—Under 
a written contract for royalty for improvements ona 
patent, defendant is not estopped from alleging its 
rescission or denying any breach thereof as alleged.— 
Ralya v. Atkins, Ind.,61 N. E. Rep. 726. 

167. PAYMENT—Crediting Payments.—Where plaint- 
iff received from defendants an order payable tothem, 
which was accepted by the drawees on a condition 
which never happened, and nothing was ever col- 
lected on it, defendants were not entitled to have the 
amount of the order credited on the debt.—Trimble v. 
Lewis, Ky., 658. W. Rep. 117. 

168. PENALTIES—Criminal Acts Punishable by Penal- 
ties.—Where a statute forbids or commands certain 
acts, its violation constitutes a public offense, punish- 
able assuch by acriminal prosecution in the courts, 
notwithstanding the punishment imposed by such 
statute is denominated a “penalty.’’—United States v. 
Nash, U. 8. D. C., W. D. Ky., 111 Fed. Rep. 525. 

169. PLEADING — Demurrer Because of Immaterial 
Matter.—Where paragraphs of an answer are good as 
general denials, the addition of immaterial matter 
willnot renderthem demu: -able.—Ralya v. Atkins, 
Ind., 61 N. E. Rep. 726. 

170. PLEADINGS — Demurrer [to Answer.—W here the 
declaration contains two or more counts, one of which 
is good,a demurrer tothe answer does not reach the 
declaration, though other counts therein be bad.— 
New York, P.&N.R. Co. v. Jones, Md., 50 Atl. Rep. 
423. 

171. PLEADINGS—Effect of ;Demurrer to Plaintiff’s 
Replication.—The sufficiency of the defendant’s pleas 
may be examined under a demurrer to the plaintiff's 
replication, as the demurrer goes back to the first er. 
ror in the pleading.—Robey v. State, Md., 50 Atl. Rep. 
411. 

172. PLEDGES—Enforcing Collateral Security.—An 
action ona note for $600 held maintainable by the 
payee to recover a debt of $175 due from the maker, for 
which the note was collateral security.—Murphy v. 
Murphy, Conn., 50 Atl. Rep. 394. 





173. PRISONS—Transferring Control of Prisons to 
Board of Freeholders.—Such parts of P. L. 1857, p. 40, 
P. L. 1887, p. 42, and P. L. 1894, pp. 378, 534, as provide 
for the transfer of the county jails and custody of pris- 
oners from the sheriff to the board of chosen freehold- 
ers, are unconstitutional and void.—Virtue v. Board 
of Freeholders of Essex County, N. J., 50 Atl. Rep. 360. 

174. PRocEss—Issuance of Summons.—Where action 
is brought against nominal defendant In one county, 
summons cannot be properly issued to partyin an- 
other county.—Goldstein v. Fred Krug Brewing Co., 
Neb., 87 N. W. Rep. 958. 

175. QUO WARBANTO—Right of Private Citizen to 
Question Right of Public Officer.—Where the members 
of a municipal board of excise commissioners were 
chosen by election, instead of being appointed by the 
court, as required by statute, a private citizen might 
question the right of the members to their office by 
quo warranto.—Ham v. Bedell, N. J., 50 Atl. Rep. 364. 

176. RatLROADS—Alteration of Grade Crossing.—Un- 
der St. 1899, ch. 428, arailway company held not en- 
titled to damages for alteration of grade crossing, by 
carrying the highway over the railroad by overhead 
bridge, as to land covered by location of railroad and 
the layout of the highway.—Boston & A.R. Co. v. City 
of Worcester, Mass., 61 N. E. Rep. 806. 

177. RECEIVERS—Vower of Appointment.—A judge of 
the district court has powerto appointa receiver.— 
Morris v. Linton, Neb., 87 N. W. Rep. 958. 


178. RECKIVERS—Retaining Fees on Turning Over 
Funds to Trustee in {Bankruptcy.—A state court, in 
ordering a receiver appointed therein to turn over the 
funds to a trustee in bankruptcy appointed under the 
federal bankruptcy act, will direct him to retain his 
fees and expenses therefrom.—Mauran v. Crown Car- 
pet Lining Co., R. I., 50 Atl. Rep. 387. 


179. SALES—Failure of Title.—On failure of title to 
goods sold,a buyer need not bring proceedings for 
breach of warranty, but will be alloweda deduction 
on his purchase price notes secured by chattel mort- 
gage.—Higbie v. Rogers, N. J., 50 Atl. Rep. 366. 

180. SCHOOLS AND SCHOOL DISTRICTS—Discrimina- 
tion Between City and Country Schools.—P. L. 1900, p. 
192, and P. L. 1901, p. 222, providing a different method 
of government of schools in municipalities which are 
divided into wards from those not so divided, are un- 
constitutional. —Board of Education of Mayor, etc., of 
City of Jersey City v. Lewis, N. J.,50 Atl. Rep. 346. 


181. SCHOOL AND SCHOOL DISTRICTS — Refusing to 
Permit Teacher to Teach.—One who has contracted to 
teach a district school but is not permitted to teach, 
may sue the township for breach of the contract with- 
out first presenting his claim to the board of audit.— 
Oil School Tp., Perry County, v. Marting, Ind., 61 N. Ee 
Rep. 740. 

182. SEAMEN — Insubordivation Because of Intoxica- 
tion.—A mate, who obtained liquor from the steward 
through connivance, after its sale to him had been 
forbidden by the master, and owing to his intoxica- 
tion, failed to promptly obey an order, was guilty of 
insubordination which gave legal cause for his dis- 
charge.—The Bertha, U. 8. D.C.,D. Wash., 111 Fed. 
Rep. 550. 

183. SHERIFFS AND CONSTABLES—Indempity Bond 
Where Title is Disputed.—A sheriff who has levied on 
property, the title to which is claimed by a third 
party, may demand an indemnity bond before pro- 
ceeding to sell, if he honestly believes the claim to be 
well founded.—Robey v. State, Md., 50 Atl. Rep. 411, 

184, SHIPPING—Criminial Liabitity for Operating Gas- 
oline Launch.—It is'a criminial offense, punishable by 
indictment under the statutes of the United States, to 
operate a gasoline launch of over 15 tons burden in the 
carrying of passengers or freight for hire without a 
licensed engineer.— United States v. Nash, U.S. D.C., 


W.D. Ky., 111 Fed. Rep. Rep. 525. 


185. STaTES—State Papers as Evidence.—An original 
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paper filed in the office of the secretary of state cannot 
be taken into anotber state for use as evidence.—Dela- 
ware Surety Co. v. Layton, Del., 50 Atl. Rep. 378. 

186. STATUTES — Proper Construction. — Where one 
construction of a statute leaves a portion thereof 
meaningless, and another construction gives the entire 
Statute an intelligible meaning, the latter will be 
adopted.—Western Travelers’ Acc, Assn, Vv. Taylor, 
Neb., 87 N. W. Rep. 950. 

167. STATUTES—Kepealing a Repealing Act.—Where 
an attempt is made by an unconstitutional act to re- 
peala repealing act, such attempt leaves the first re- 
pealing act in force.—Virtue v. Board of Freeholders 
of Essex;County, N. J., 50 Atl. Rep. 360. 

188. TAXATION— Assessment of Land on Widow of 
Decedent.— Widow, residing with minor children on 
land owned by decedent, held not to be “in possession 
thereof,” within Pub. St. ch. 11, §13, and an assessment 
of the land to her was accordingly invalid.—Kerslake 
v. Cummings, Mass., 61 N. E. Rep. 760. 

189. TAXATION—Exemptions of Railroad Company.— 
Exemption from taxation for 20 years, given a rail. 
road company in 1882, must, under state constitution, 
providing for taxation of property of corporations, be 
deemed subject to the power of the legisiatureto alter, 
amend, or repeal.—Guif & 8. I. R. Co. v. Hewes, U.S. 
8. C., 22 Sup. Ct. Rep. 26. 

190. TaxaTIon—Ice Cut to be Sold Out of State.—Ice 
cut by a foreign corporation with the intention of 
selling it outside of the state held subject to taxation. 
—Jobn Hancock Ice Co. v. Rose, N. J., 50 Atl. Rep. 364. 


191. TaXaTION—Immunity Does Not Pass by Subroga. 
tion.—Subrogation by statute of one corporation to the 
privileges of a former corporation does not include 
immunity from taxation.—Gulf & 8. ]. R. Co. v. Hewes, 
U.S. 8S. C., 22Sup. Ct. Rep. 26. 

192. TAXATION — Payment of Taxes by Owner to 
Holder of Tax Title.—Payment of taxes by owner of 
land to holder of tax title held not a prerequisite to 
defendant’s liability for rents and profits.—Heffern v. 
Hack, Ohio, 61 N. E. Rep. 703. 

193. TAXATION—Tax Deed Prima Facie Evidence of 
Title.—A deed by the state of land forfeited to it for 
non-payment of taxes is prima facie evidence Of valid 
title in the grantee.—Thornton v. St. Lonis Refrigera- 
tor & Wooden Gutter Co., Ark., 658. W. Rep. 113. 

194. TELEGRAPHS AND TELEPHONES — Order of Re. 
moval of Poles Without a Hearing.—Where ordinance 
directs poles placed in highway without consent of 
authorities;to be removed, the attempt of the town 
committee to remove the poles without notice and 
without{a hearing held illegal.— Delaware & A. Tel. 
Co. v. Committee of Pensauken Tp., Camden County, 
N. J., 50 Atl. Rep, 452. 

195. TENANCY IN COMMON—Purcbhasing Land on Fore. 
closure.—A tenant in common in pessession could not 
acquire title to the entire tract by purchasing the land 
in proceedings foreclosing a mortgage given by him 
and his wife, who was the former owner. — Ladd v. 
Kuho, Ind., 61 N. E. Rep. 747. 

1%. TRESPASS—Damages for Cutting Timber. — The 
measure of damages for the taking of timber by a tres- 
passer is the value of wood in its converted condition. 
—Brown v. Pope, Tex., 658. W. Rep. 42. 

197. TaesPpass— Damages for U plawfully Cutting Tim- 
ber.—Defendants, who unlawfully cut and removed 
timber from public lands, but believing in good faith 
that they had the lawful right to cut the same, 
although negligent, are liable only for its value as it 
stood in the trees.—United States v. Eccles, U. 8. C.«., 
». Utah, 111 Fed. Rep. 40. 

198. TRiAL—Order of Argument.—Where the burden 
of proof is on plaintiff, he is entitled to the conclud_ 
ing argument to the jury.—Barker Cedar Co. v. Rob. 
erts, Ky.,65 8S. W. Rep. 123. 

199. TRUSTS — Compensation of Trustees Guilty of 
Negligence.—Trustees who have been grossly negli- 





gent in the discharge of their duties, and who have 
failed to keep an account, are not entitled to full com 
missions.—Ward vy. Shire, Ky., 65 8. W. Rep. 8. 

200. TRUSTS— Expense of Change of Investment.—The 
expenses ofa suit for the change of investment of a 
trust fund equitably apportioned between the income 
and the fund, where the change was for the benefit of 
both.—Rhode Island Hospital Trust Co. v. Waterman, 
R. 1., 50 Atl. Rep. 389. 

201. VENDOR AND PURCHASER—Fraudulent Represen. 
tations.—Where vendee of land alleged fraud in rep. 
resentations as to an incumbrance, held not error to 
allow a witness to testify as to what vendor had told 
was the amount of the incumbrance. — Adcock v. 
Creighton, Tex., 65S. W. Rep. 42. 

202. VENDOR AND PURCHASER—Recovery of Payments 
after Rescission.— Where a vendee, who has no right to 
rescind, refuses to perform a contract, be cannot re 
cover money already paid.—Steinbach v. Pettingill, N 
J.,50 Atl. Rep. 443. 

208. WARSANTIES—Contract to Use Diligeuce.—A con 
tract to usedue diligence in introducing and selling 
goods is not a warranty that they will be purchased 
generally, but is satisfied if they are brought to public 
attention and an effort made to sell them.—Leber v. 
Grosvenor, Mass., 61 N. E. Rep. 759. 

204. WATERS AND WATER COURSES—Drainage of Sur- 
face Water.—Where a railroad company, in efforts to 
drain its right of way,collects the surface water there 
from and from lands lying above the right of way, and 
discharges it in greater volume than before on land 
below the right of way,it is responsible for the damage 
resulting from such increased flow.—New York . & N. 
R. Co. v. Jones, Md., 50 Atl. Rep. 423. 


205. Wearons—County Judge as a Peace Officer.— 
Under Code Cr. Proc. arts 42, 108, 110, 132, and Const. 
art. 4,§15,a county jadge is « peace officer, and as 
such is excluded from the operation of the law against 
carrying pistols.—Jones v. State, Tex., 65 8. W. Rep. 
92. 

206. WILLS—Death of One of Several Railway Lega- 
tees Before Testator. — Where one of the residuary 
legatees in a will dies before the testator, his share 
does not gotothe other residuary legatees, but the 
testator dies intestate in respect thereto.—Canfield v. 
Canfield, N. J., 50 Atl. Rep. 471. 


207. WILLS.—Executor as Devisee.—Where a father 
left a will devising to bis eight children all his land, 
including a tract which he had conveyed to a son, the 
son, who was an executor, having accepted its pro- 
visions, cannot deny that hejbolds in trust for the 
other children their share of the land conveyed to 
him.-—- Bennett v. Bennett, Ky.,65S. W. Rep. 12. 


208. W1iLLs—Rule in Shelley’s Case.— Where a testator 
devised land to his daughter “and her children,” and 
to his son “and his children,’ the word “children” 
was used in the sense of ‘‘heirs,” and the children ‘of 
the daughter and son took no interest.—Childers v. 
Logan, Ky., 658. W. Rep. 124. 

209. WITNESSES—Impeachment.—A witness may pot 
be used to impeach another witness when no predicate 
has been laid for impeachment.—Cauthern vy. State, 
Tex., 65S. W. Rep. 9. 

210. WITNESSES— Impeachment.— A witness cannot 
be impeached where there bas been a mere failure in 
his testimony.— Knight v. State, Tex., 65S. W. Rep. 88. 

211. WITNESSES— Impeachment.— Accused, offering 
himself as witness, may be asked whether he has ever 
been convicted of crime.—State v. Henson, N. J., 50 
Atl. Rep. 468. 

212. WorK AND LaBOR—Breach of Contract to Fur- 
nish Work.—In an action for breach of a contract to 
furnish work to plaintiff, held, that the contract was 


not rescinded by a letter from plaintiff, stating thathe - 


would try to get other work and claiming damages.— 
Speirs v. Union-Drop Forge Co., Mass.,61 N. E. Rep- 
825. 
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